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Bureau of Customs and 
Border Protection 


CBP Decisions 


RE-ACCREDITATION AND RE-APPROVAL OF 
INSPECTORATE AMERICA CORPORATION AS A 
COMMERCIAL GAUGER AND LABORATORY 


[CBP Dec. 06-35] 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Notice of re-approval of Inspectorate America Corpora- 
tion of Aston, Pennsylvania, as a commercial gauger and laboratory. 


SUMMARY: Notice is hereby given that, pursuant to 19 CFR 
151.12 and 151.13, Inspectorate America Corporation, 507 Duttons 
Mill Road, Suite A—1, Aston, Pennsylvania 19014, has been re- 
approved to gauge petroleum and petroleum products, organic 


chemicals and vegetable oils, and to test petroleum and petroleum 
products for customs purposes, in accordance with the provisions of 
19 CFR 151.12 and 151.13. 


DATES: The re-approval of Inspectorate America Corporation as a 
commercial gauger and laboratory became effective on June 13, 
2006. The next triennial inspection date will be scheduled for June 
2009. 


FOR FURTHER INFORMATION CONTACT: Eugene J. Bondoc, 
Ph.D, or Randall Breaux, Laboratories and Scientific Services, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue, 
NW, Suite 1500N, Washington, DC 20229, 202-344-1060. 


Dated: November 13, 2006 


IRA S. REESE, 
Executive Director, 
Laboratories and Scientific Services. 


[Published in the Federal Register, November 20, 2006 (71 FR 67149)] 
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General Notices 


Annual User Fee for Customs Broker Permit and National Permit: 
General Notice 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security 


ACTION: Notice of Due Date for Customs Broker User Fee 


SUMMARY: This is to advise Customs brokers that the annual fee 
of $125 that is assessed for each permit held by a broker whether it 
may be an individual, partnership, association or corporation, is due 
by January 19, 2007. This announcement is being published to com- 
ply with the Tax Reform Act of 1986. 


DATES: Due date for payment of fee: January 19, 2007. 


FOR FURTHER INFORMATION CONTACT: Bruce Raine, Broker 
Management Branch, (202) 344-2702. 


SUPPLEMENTARY INFORMATION: Section 13031 of the Consoli- 
dated Omnibus Budget Reconciliation Act of 1985 (Pub.L. 99-272) 
established that an annual user fee of $125 is to be assessed for each 
Customs broker permit and National permit held by an individual, 
partnership, association or corporation. This fee is set forth in the 
Customs Regulations in section 111.96 (19 CFR 111.96). 


Customs Regulations provide that this fee is payable for each calen- 
dar year in each broker district where the broker was issued a per- 
mit to do business by the due date which will be published in the 
Federal Register annually. Broker districts are defined in the Gen- 
eral Notice published in the Federal Register, Volume 60, No, 187, 
September 27, 1995. 


Section 1893 of the Tax reform Act of 1986 (Pub.L. 99-514) provides 
that notices of the date on which the payment is due for each broker 
permit shall be published by the Secretary of the Treasury in the 
Federal Register by no later than 60 days before such due date. 


This document notifies brokers that for 2007, the due date of the 
user fee is January 19, 2007. It is expected that the annual user fees 
for brokers for subsequent years will be due on or about the twenti- 
eth of January of each year. 


DATED: November 9, 2006 


JAYSON P. AHERN, 
Assistant Commissioner, 


Office of Field Operations. 
[Published in the Federal Register, November 20, 2006 (71 FR 67150)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
Visa Waiver Program Carrier Agreement (Form I-775) 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, the Bureau of Customs and Border Protec- 
tion (CBP) invites the general public and other Federal agencies to 
comment on an information collection requirement concerning the 
Visa Waiver Program Carrier Agreement (Form I—775). This request 
for comment is being made pursuant to the Paperwork Reduction 
Act of 1995 (Public Law 104—13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before January 
19, 2007, to be assured of consideration. 


ADDRESS: Direct all written comments to the Bureau of Customs 
and Border Protection, Information Services Group, Room 3.2.C, 
1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to Bureau of Customs and Bor- 
der Protection, Attn.: Tracey Denning, Room 3.2.C, 1300 Pennsylva- 
nia Avenue NW, Washington, D.C. 20229, Tel. (202) 344-1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 


duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (a) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
purchase of services to provide information. The comments that are 
submitted will be summarized and included in the request for Office 
of Management and Budget (OMB) approval. All comments will be- 
come a matter of public record. In this document CBP is soliciting 
comments concerning the following information collection: 

Title: Visa Waiver Program Carrier Agreement 

OMB Number: 1651-0110 

Form Number: Form-I—775 

Abstract: The Form I-775 provides for certain aliens to be ex- 
empt from the non-immigrant visa requirements if seeking entry as 
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a visitor for no more than 90 days, provided that no potential threat 
exists to the security of the United States. 

Current Actions: There are no changes to the information collec- 
tion. This submission is to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Individuals 

Estimated Number of Respondents: 400 

Estimated Time Per Respondent: 2 hours 

Estimated Total Annual Burden Hours: 800 

Estimated Total Annualized Cost on the Public: N/A 


Dated: November 14, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


{Published in the Federal Register, November 20, 2006 (71 FR 67149)] 
(| RAR 
PROPOSED COLLECTION; COMMENT REQUEST 
Application-Checkpoint Pre-enrolled Access Lane 
ACTION: Notice and request for comments. 
SUMMARY: As part of its continuing effort to reduce paperwork 


and respondent burden, the Bureau of Customs and Border Protec- 
tion (CBP) invites the general public and other Federal agencies to 
comment on an information collection requirement concerning the 
Application-Checkpoint Pre-enrolled Access Lane (Form I-866). This 
request for comment is being made pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before January 
23, 2007, to be assured of consideration. 


ADDRESS: Direct all written comments to the Bureau of Customs 
and Border Protection, Information Services Group, Room 3.2.C, 
1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to Bureau of Customs and Bor- 
der Protection, Attn.: Tracey Denning, Room 3.2.C, 1300 Pennsylva- 
nia Avenue NW, Washington, D.C. 20229, Tel. (202) 344-1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (a) whether the collection of information 
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is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
purchase of services to provide information. The comments that are 
submitted will be summarized and included in the request for Office 
of Management and Budget (OMB) approval. All comments will be- 
come a matter of public record. In this document CBP is soliciting 
comments concerning the following information collection: 

Title: Application-Checkpoint Pre-enrolled Access Lane 

OMB Number: 1651-0120 

Form Number: Form I-866 

Abstract: The Form I—866 is used to determine eligibility for par- 
ticipation in the Checkpoint Pre-enrolled Access Lane (PAL) pro- 
gram for persons and vehicles at immigration checkpoints within the 
United States. 

Current Actions: There are no changes to the information collec- 
tion. This submission is to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Individuals 

Estimated Number of Responses: 12,500 

Estimated Time Per Respondent: 32 minutes 

Estimated Total Annual Burden Hours: 6,625 

Estimated Total Annualized Cost on the Public: N/A 


Dated: November 16, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, November 24, 2006 (71 FR 67888)] 
a a eR 


AGENCY INFORMATION COLLECTION ACTIVITIES: 
Administrative Rulings 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
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Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Administrative Rulings. This is a 
proposed extension of an information collection that was previously 
approved. CBP is proposing that this information collection be ex- 
tended without a change to the burden hours. This document is pub- 
lished to obtain comments form the public and affected agencies. 
This proposed information collection was previously published in the 
Federal Register (71 FR 54674-54675) on September 18, 2006, al- 
lowing for a 60-day comment period. This notice allows for an addi- 
tional 30 days for public comments. This process is conducted in ac- 
cordance with 5 CFR 1320.10. 


DATES: Written comments should be received on or before Decem- 
ber 26, 2006. 


ADDRESSES: Interested persons are invited to submit written 
comments on the proposed information collection to the Office of In- 
formation and Regulatory Affairs, Office of Management and Bud- 
get. Comments should be addressed to Nathan Lesser, Desk Officer, 
Department of Homeland Security/Customs and Border Protection, 
and sent via electronic mail to oira_submission@omb.eop.gov or 
faxed to (202) 395-6974. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages the 
general public and affected Federal agencies to submit written com- 
ments and suggestions on proposed and/or continuing information 
collection requests pursuant to the Paperwork Reduction Act of 1995 
(Pub. L.104—13). Your comments should address one of the following 
four points: 

(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 

Evaluate the accuracy of the agencies/components estimate of 
the burden of The proposed collection of information, including 
the validity of the methodology and assumptions used; 
Enhance the quality, utility, and clarity of the information to 
be collected; and 

Minimize the burden of the collections of information on those 
who are to respond, including the use of appropriate auto- 
mated, electronic, mechanical, or other technological collection 
techniques or other forms of information technology, e.g., per- 
mitting electronic submission of responses. 

Title: Administrative Rulings 

OMB Number: 1651-0085 

Form Number: N/A 
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Abstract: This collection is necessary in order for CBP to respond 
to requests by importers and other interested persons for the issu- 
ance of administrative rulings regarding the interpretation of CBP 
laws with respect to prospective and current transactions. 

Current Actions: This submission is to extend the expiration 

date without a change to the burden hours. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 12,200 

Estimated Time Per Respondent: 10 hours 

Estimated Total Annual Burden Hours: 128,000 

Estimated Total Annualized Cost on the Public: $12,800,000 


If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: November 16, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, November 24, 2006 (71 FR 67885)] 


a 


AGENCY INFORMATION COLLECTION ACTIVITIES: 
Aircraft/Vessel Report (Form I-92) 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Aircraft/Vessel Report (Form I-92). 
This is a proposed extension of an information collection that was 
previously approved. CBP is proposing that this information collec- 
tion be extended without a change to the burden hours. This docu- 
ment is published to obtain comments form the public and affected 
agencies. This proposed information collection was previously pub- 
lished in the Federal Register (71 FR 54675) on September 18, 
2006, allowing for a 60-day comment period. This notice allows for 
an additional 30 days for public comments. This process is conducted 
in accordance with 5 CFR 1320.10. 
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DATES: Written comments should be received on or before Decem- 
ber 26, 2006. 


ADDRESSES: Interested persons are invited to submit written 
comments on the proposed information collection to the Office of In- 
formation and Regulatory Affairs, Office of Management and Bud- 
get. Comments should be addressed to Nathan Lesser, Desk Officer, 
Department of Homeland Security/Customs and Border Protection, 
and sent via electronic mail to oira_submission@omb.eop.gov or 
faxed to (202) 395-6974. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages the 
general public and affected Federal agencies to submit written com- 
ments and suggestions on proposed and/or continuing information 
collection requests pursuant to the Paperwork Reduction Act of 1995 
(Pub. L.104—13). Your comments should address one of the following 
four points: 

(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 

Evaluate the accuracy of the agencies/components estimate of 
the burden of The proposed collection of information, including 
the validity of the methodology and assumptions used; 
Enhance the quality, utility, and clarity of the information to 
be collected; and 

Minimize the burden of the collections of information on those 
who are to respond, including the use of appropriate auto- 
mated, electronic, mechanical, or other technological collection 
techniques or other forms of information technology, e.g., per- 
mitting electronic submission of responses. 

Title: Aircraft Vessel Report 

OMB Number: 1651-0102 

Form Number: Form- I-92 

Abstract: This information is used by CBP to ensure compliance 

with regulations pertaining to the movement of merchandise into 
general order facilities, importer, exporter, shipper, or cruise line. 

Current Actions: The Form I-92 is part of manifest require- 

ments of Sections 231 and 251 of the Immigration and Nationality 
Act. 

Type of Review: Extension (without change) 

Estimated Number of Respondents: 720,000 

Estimated Time Per Respondent: 11 minutes 

Estimated Total Annual Burden Hours: 129,600 

Estimated Total Annualized Cost on the Public: $825 
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If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: November 16, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, November 24, 2006 (71 FR 67887)| 


AGENCY INFORMATION COLLECTION ACTIVITIES: 
Centralized Examination Station 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Centralized Examination Station. 
This is a proposed extension of an information collection that was 
previously approved. CBP is proposing that this information collec- 
tion be extended without a change to the burden hours. This docu- 
ment is published to obtain comments form the public and affected 
agencies. This proposed information collection was previously pub- 
lished in the Federal Register (71 FR 54675) on September 18, 
2006, allowing for a 60-day comment period. This notice allows for 
an additional 30 days for public comments. This process is conducted 
in accordance with 5 CFR 1320.10. 


DATES: Written comments should be received on or before Decem- 
ber 26, 2006. 


ADDRESSES: Interested persons are invited to submit written 
comments on the proposed information collection to the Office of In- 
formation and Regulatory Affairs, Office of Management and Bud- 
get. Comments should be addressed to Nathan Lesser, Desk Officer, 
Department of Homeland Security/Customs and Border Protection, 
and sent via electronic mail to oira_submission@omb.eop.gov or 
faxed to (202) 395-6974. 
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SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages the 
general public and affected Federal agencies to submit written com- 
ments and suggestions on proposed and/or continuing information 
collection requests pursuant to the Paperwork Reduction Act of 1995 
(Pub. L.104—13). Your comments should address one of the following 
four points: 

(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 

Evaluate the accuracy of the agencies/components estimate of 
the burden of The proposed collection of information, including 
the validity of the methodology and assumptions used; 
Enhance the quality, utility, and clarity of the information to 
be collected; and 

Minimize the burden of the collections of information on those 
who are to respond, including the use of appropriate auto- 
mated, electronic, mechanical, or other technological collection 
techniques or other forms of information technology, e.g., per- 
mitting electronic submission of responses. 

Title: Application to Establish Centralized Examination Station 

OMB Number: 1651-0061 

Form Number: N/A 

Abstract: If a port director decides their port needs one or more 

Centralized Examination Stations (CES), they solicit applications to 
operate a CES. The information contained in the application will be 
used to determine the suitability of the applicant’s facility, fairness 
of fee structure, knowledge of cargo handling operations and of CBP 
procedures. 

Current Actions: This submission is to extend the expiration 

date without a change to the burden hours. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Institutions 

Estimated Number of Respondents: 50 

Estimated Time Per Respondent: 2 hours (120 minutes) 

Estimated Total Annual Burden Hours: 100 

Estimated Total Annualized Cost on the Public: $1,450 
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If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: November 16, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, November 24, 2006 (71 FR 67886)] 


(= RR me 


AGENCY INFORMATION COLLECTION ACTIVITIES: 
Delivery Ticket 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Delivery Ticket. This is a proposed 
extension of an information collection that was previously approved. 
CBP is proposing that this information collection be extended with- 
out a change to the burden hours. This document is published to ob- 
tain comments form the public and affected agencies. This proposed 
information collection was previously published in the Federal 
Register (71 FR 54675-54676) on September 18, 2006, allowing for 
a 60-day comment period. This notice allows for an additional 30 
days for public comments. This process is conducted in accordance 
with 5 CFR 1320.10. 


DATES: Written comments should be received on or before Decem- 
ber 26, 2006. 


ADDRESSES: Interested persons are invited to submit written 
comments on the proposed information collection to the Office of In- 
formation and Regulatory Affairs, Office of Management and Bud- 
get. Comments should be addressed to Nathan Lesser, Desk Officer, 
Department of Homeland Security/Customs and Border Protection, 
and sent via electronic mail to oira_submission@omb.eop.gov or 
faxed to (202) 395-6974. 
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SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages the 
general public and affected Federal agencies to submit written com- 
ments and suggestions on proposed and/or continuing information 
collection requests pursuant to the Paperwork Reduction Act of 1995 
(Pub. L.104—13). Your comments should address one of the following 
four points: 

(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 

Evaluate the accuracy of the agencies/components estimate of 
the burden of The proposed collection of information, including 
the validity of the methodology and assumptions used; 
Enhance the quality, utility, and clarity of the information to 
be collected; and 

Minimize the burden of the collections of information on those 
who are to respond, including the use of appropriate auto- 
mated, electronic, mechanical, or other technological collection 
techniques or other forms of information technology, e.g., per- 
mitting electronic submission of responses. 

Title: Delivery Ticket (Form 6043) 

OMB Number: 1651-0081 

Form Number: Form-6043 

Abstract: This information is used by CBP to ensure compliance 

with regulations pertaining to the movement of merchandise into 
general order facilities, importer, exporter, shipper, or cruise line. 

Current Actions: This submission is being submitted to extend 

the expiration date with a change to the burden hours. 

Type of Review: Extension (without change) 

Estimated Number of Respondents: 200,000 

Estimated Time Per Respondent: 20 minutes 

Estimated Total Annual Burden Hours: 66,000 

Estimated Total Annualized Cost on the Public: $825,000 


If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 18300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: November 16, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, November 24, 2006 (71 FR 67888)] 
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AGENCY INFORMATION COLLECTION ACTIVITIES: 
Passenger List/Crew List 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Passenger List/Crew List (Form 
I—418). This is a proposed extension of an information collection that 
was previously approved. CBP is proposing that this information col- 
lection be extended with a change to the burden hours. This docu- 
ment is published to obtain comments form the public and affected 
agencies. This proposed information collection was previously pub- 
lished in the Federal Register (71 FR 54674) on September 18, 
2006, allowing for a 60-day comment period. This notice allows for 
an additional 30 days for public comments. This process is conducted 
in accordance with 5 CFR 1320.10. 


DATES: Written comments should be received on or before Decem- 
ber 26, 2006. 


ADDRESSES: Interested persons are invited to submit written 
comments on the proposed information collection to the Office of In- 
formation and Regulatory Affairs, Office of Management and Bud- 
get. Comments should be addressed to Nathan Lesser, Desk Officer, 
Department of Homeland Security/Customs and Border Protection, 
and sent via electronic mail to oira_submission@omb.eop.gov or 
faxed to (202) 395-6974. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages the 
general public and affected Federal agencies to submit written com- 
ments and suggestions on proposed and/or continuing information 
collection requests pursuant to the Paperwork Reduction Act of 1995 
(Pub. L.104—-13). Your comments should address one of the following 
four points: 

(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 

(2) Evaluate the accuracy of the agencies/components estimate of 
the burden of The proposed collection of information, including 
the validity of the methodology and assumptions used; 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 50, DECEMBER 6, 2006 


(3) Enhance the quality, utility, and clarity of the information to 
be collected; and 
(4) Minimize the burden of the collections of information on those 
who are to respond, including the use of appropriate auto- 
mated, electronic, mechanical, or other technological collection 
techniques or other forms of information technology, e.g., per- 
mitting electronic submission of responses. 
Title: Passenger List/Crew List 
OMB Number: 1651-0103 
Form Number: Form [-418 
Abstract: The Form I—418 is used by masters, owners or agents 
of vessels to comply with the requirements of Sections 231 and 251 
of the Immigration and Nationality Act. 
Current Actions: There are no changes to the information collec- 
tion. This submission is to extend the expiration date. 
Type of Review: Extension (without change) 
Affected Public: Businesses 
Estimated Number of Responses: 95,000 
Estimated Time Per Respondent: 1 hour 
Estimated Total Annual Burden Hours: 95,000 
Estimated Total Annualized Cost on the Public: N/A 


If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: November 16, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, November 24, 2006 (71 FR 67887)] 
a 
19 CFR PARTS 101 and 122 
USCBP-2006-0091 


EXTENSION OF PORT LIMITS OF DAYTON, OHIO, AND 
TERMINATION OF THE USER-FEE STATUS OF AIRBORNE 
AIRPARK IN WILMINGTON, OHIO 


AGENCY: Bureau of Customs and Border Protection, DHS. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice of proposed rulemaking proposes to amend 
Department of Homeland Security (DHS) regulations pertaining to 
the Bureau of Customs and Border Protection’s (CBP’s) field organi- 
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zation by extending the geographic limits of the port of Dayton, 
Ohio, to include the Airborne Airpark in Wilmington, Ohio. The pro- 
posed extension of the port limits of Dayton, Ohio, is due to the clos- 
ing of express consignment operations at Dayton International Air- 
port, and the expansion of express consignment operations at 
Airborne Airpark, located in Wilmington, Ohio. The user-fee status 
of Airborne Airpark would be terminated. The proposed change is 
part of CBP’s continuing program to more efficiently utilize its per- 
sonnel, facilities, and resources, and to provide better service to car- 
riers, importers, and the general public. 


DATES: Comments must be received on or before January 22, 2007. 


ADDRESSES: You may submit comments, identified by docket 
number, by one of the following methods: 

e Federal eRulemaking Portal: http:/Awww.regulations.gov. Follow 
the instructions for submitting comments via docket number 
USCBP-2006-0091. 

e Mail: Border Security Regulations Branch, Office of Regulations 
and Rulings, Bureau of Customs and Border Protection, 1300 
Pennsylvania Avenue, NW. (Mint Annex), Washington, DC 
20229. 


Instructions: All submissions received must include the agency name 
and docket number for this rulemaking. All comments received will 
be posted without change to http://Awww.regulations.gov, including 


any personal information provided. For detailed instructions on sub- 
mitting comments and additional information on the rulemaking 
process, see the “Public Participation” heading of the SUPPLEMEN- 
TARY INFORMATION section of this document. 


Docket: For access to the docket to read background documents or 
comments received, go to http://(www.regulations.gov. Submitted 
comments may also be inspected during regular business days be- 
tween the hours of 9 a.m. and 4:30 p.m. at the Office of Regulations 
and Rulings, Bureau of Customs and Border Protection, 799 9th 
Street, NW., Washington, DC. Arrangements to inspect submitted 
comments should be made in advance by calling Mr. Joseph Clark at 
(202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Michael Captain, 
Office of Field Operations, 202-344-2804. 


SUPPLEMENTARY INFORMATION: 
PUBLIC PARTICIPATION 


Interested persons are invited to participate in this rulemaking by 
submitting written data, views, or arguments on all aspects of the 
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proposed rule. CBP also invites comments that relate to the eco- 
nomic, environmental, or federalism effects that might result from 
this proposed rule. Comments that will provide the most assistance 
to CBP in developing these procedures will reference a specific por- 
tion of the proposed rule, explain the reason for any recommended 
change, and include data, information, or authority that support 
such recommended change. 


BACKGROUND 


CBP ports of entry are places (seaports, airports, or land border 
ports) designated by the Secretary of Homeland Security where CBP 
officers or employees are assigned to accept entries of merchandise, 
clear passengers where appropriate, collect duties, and enforce the 
various provisions of customs and related laws. To facilitate the vari- 
ous duties of CBP, the organizational structure of CBP must, from 
time to time, be amended to respond to changing demands of the 
importing/exporting community. 

There have been two express consignment operations in the Day- 
ton area: Menlo Worldwide Forwarding/Emery at Dayton Interna- 
tional Airport (DAY) and Airborne Express at Airborne Airpark (ILN) 
in Wilmington, Ohio. The Menlo Worldwide Forwarding/Emery op- 
eration is within the Port of Dayton at the north edge of the current 
port boundaries, and Airborne Airpark is southeast of the current 
boundaries in Wilmington, Ohio. UPS purchased Menlo Worldwide 
Forwarding, shut down the Emery operation at Dayton Interna- 
tional Airport, and has moved the work to their hub located in Louis- 
ville, Kentucky. DHL Express (USA) has purchased Airborne Ex- 
press and has shut down the DHL operations in Cincinnati- 
Northern Kentucky Airport (CVG) in Covington, Kentucky. DHL 
Express (USA) is opening a new, much larger combined operation at 
Airborne Airpark. These changes in operations will result in an in- 
crease in the demand for CBP services at the Airborne Airpark. 

In response to these changes, CBP is proposing to amend 19 CFR 
101.3(b)(1) by extending the port limits of the Port of Dayton to in- 
clude the Airborne Airpark, which is currently listed as “Wilmington 
Airport” in the list of user-fee airports at 19 CFR 122.15(b) (note that 
the regulations currently refer to the airport as “Wilmington Air- 
port” rather than the correct “Airborne Airpark”). If the proposed 
port limits are adopted, CBP would relocate the CBP Dayton Port of- 
fice from its current location at the Dayton International Airport to a 
new location near the new DHL operation at Airborne Airpark. CBP 
would also establish an adequately sized secure storage facility in ef- 
ficient proximity to Airborne Airpark. The proposed changes are in- 
tended to allow for continued efficient operation and supervision of 
CBP services at the DHL facility. 

Airborne Airpark is currently a user fee airport. CBP services at a 
user fee airport are not paid for out of appropriations from the gen- 
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eral treasury of the United States. Instead, these services are pro- 
vided on a fully reimbursable basis to be paid for by the airport on 
behalf of the recipients of the services. The airport pays for CBP ser- 
vices and then seeks reimbursement from the actual users of those 
services. 

If this proposal is adopted, the Commissioner of CBP would termi- 
nate the user fee status of Airborne Airpark and remove the listing 
“Wilmington Airport” from the user fee list in 19 CFR 122.15(b), be- 
cause the facility would be included in the boundaries of the Port of 
Dayton. As a result of the termination of the user fee status of Air- 
borne Airpark, the system of reimbursable fees for Airborne Airpark 
would be discontinued. This proposed change of status for Airborne 
Airpark from a user fee airport to inclusion within the boundaries of 
a port of entry would subject the airport to the passenger processing 
fee provided for at 19 U.S.C. 58c(a)(5)(B). This fee is collected by 
CBP and paid into the United States treasury. CBP services would 
be paid for out of appropriations from the general treasury. 


CURRENT PORT LIMITS OF DAYTON, OHIO 


The current port limits of Dayton, Ohio, as described in Treasury 
Decision (T.D.) 76-77 of March 3, 1976, include the territory within 
the city limits of Dayton, Ohio, as well as the territory within the 
township limits of the adjacent townships of Butler, Harrison, 
Wayne, and Mad River, Ohio. 


PROPOSED PORT LIMITS OF DAYTON, OHIO 


The proposed port limits for Dayton, as well as being expanded to 
include the Airborne Airpark, substitute geographic information that 
is readily identifiable by the public in lieu of sometimes difficult to 
locate township boundaries. The geographic limits of the Port of 
Dayton are proposed to be as follows: 

Beginning at the point where Federal Interstate Highway 75 
crosses the Montgomery County — Miami County line; then west 
along the Montgomery County line to the point where Frederick 
Pike intersects the Montgomery County line; then south and east on 
Frederick Pike to the intersection with Dixie Drive; then south to 
Keowee Street, then south to Federal Interstate Highway 75 to the 
point where I-75 intersects the Montgomery County — Warren 
County line; then east along the county line (which becomes the 
Greene County — Warren County line) to the Clinton County line; 
then south along the Clinton County line to the intersection with 
Ohio State Route 350; then east on Route 350 to the intersection 
with Ohio State Route 73; then north and west on Route 73 to the 
intersection with U.S. Route 22; then west along Route 22 to U:S. 
Highway 68; then north and west on U.S. 68 to the intersection with 
U.S. Highway 35; then west and north on U.S. 35 to Interstate High- 
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way 675; then north and east on I-675 to the intersection with Fed- 
eral Interstate Highway 70; then west on I-70 to the intersection 
with the Montgomery County line; and then north and west along 
the Montgomery County line to the point of beginning. 


PROPOSED AMENDMENT TO THE REGULATIONS 


If the proposed port limits are adopted, the list of CBP ports of en- 
try at 19 CFR 101.3(b)(1) will be amended to reflect the new bound- 
aries of the Dayton, Ohio, port of entry and “Wilmington Airport” 
will be deleted from the list of user-fee airports at 19 CFR 122.15(b). 


AUTHORITY 


This change is proposed under the authority of 5 U.S.C. 301 and 
19 U.S.C. 2, 66 and 1624. 


THE REGULATORY FLEXIBILITY ACT AND 
EXECUTIVE ORDER 12866 


With DHS approval, CBP establishes, expands and consolidates 
CBP ports of entry throughout the United States to accommodate 
the volume of CBP-related activity in various parts of the country. 
This proposed rule is not a significant regulatory action within the 
meaning of Executive Order 12866. This proposed rule also will not 
have a significant economic impact on a substantial number of small 


entities as it merely expands the limits of an existing port of entry. 
Accordingly, it is certified that this document is not subject to the ad- 
ditional requirements of the provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). 


SIGNING AUTHORITY 


The signing authority for this document falls under 19 CFR 0.2(a) 
because this port extension is not within the bounds of those regula- 
tions for which the Secretary of the Treasury has retained sole au- 
thority. Accordingly, the notice of proposed rulemaking may be 
signed by the Secretary of Homeland Security (or his delegate). 


Date: November 14, 2006 


MICHAEL CHERTOFF, 
Secretary. 


{Published in the Federal Register, November 21, 2006 (71 FR 67313)] 
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COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 6 2006) 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


SUMMARY: Presented herein are the copyrights, trademarks, and 
trade names recorded with U.S. Customs and Border Protection dur- 
ing the month of June 2006. The last notice was published in the 
CUSTOMS BULLETIN on July 5, 2006. 

Corrections or updates may be sent to: Department of Homeland 
Security, U.S. Customs and Border Protection, Office of Regulations 
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint 
Annex, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois Johnson, Para- 
legal, Intellectual Property Rights Branch, (202) 572-8710. 


Dated: November 12, 2006. 


GEORGE McCray, Esq., 
Chief, 
Intellectual Property Rights Branch. 
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BUREAU OF CUSTOMS AND BORDER PROTECTION 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 7 2006) 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


SUMMARY: Presented herein are the copyrights, trademarks, and 
trade names recorded with U.S. Customs and Border Protection dur- 
ing the month of July 2006. The last notice was published in the 
CUSTOMS BULLETIN on July 5, 2006. 

Corrections or updates may be sent to: Department of Homeland 
Security, U.S. Customs and Border Protection, Office of Regulations 
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint 
Annex, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois Johnson, Para- 
legal, Intellectual Property Rights Branch, (202) 572-8710. 


Dated: November 15, 2006. 


GEORGE McCCRAyY, ESQ., 
Chief, 
Intellectual Property Rights Branch. 
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32 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 50, DECEMBER 6, 2006 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 8 2006) 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


SUMMARY: Presented herein are the copyrights, trademarks, and 
trade names recorded with U.S. Customs and Border Protection dur- 
ing the month of August 2006. The last notice was published in the 
CUSTOMS BULLETIN on July 5, 2006. 

Corrections or updates may be sent to: Department of Homeland 
Security, U.S. Customs and Border Protection, Office of Regulations 
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint 
Annex, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois Johnson, Para- 
legal, Intellectual Property Rights Branch, (202) 572-8710. 


Dated: November 13, 2006. 


GEORGE McCRAy, Esq.., 
Chief, 
Intellectual Property Rights Branch. 
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BUREAU OF CUSTOMS AND BORDER PROTECTION 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 9 2006) 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


SUMMARY: Presented herein are the copyrights, trademarks, and 
trade names recorded with U.S. Customs and Border Protection dur- 
ing the month of September 2006. The last notice was published in 
the CUSTOMS BULLETIN on July 5, 2006. 

Corrections or updates may be sent to: Department of Homeland 
Security, U.S. Customs and Border Protection, Office of Regulations 
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint 
Annex, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois Johnson, Para- 
legal, Intellectual Property Rights Branch, (202) 572-8710. 
Dated: November 14, 2006. 

GEORGE McCray, Esq., 


Chief, 
Intellectual Property Rights Branch. 
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COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 10 2006) 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


SUMMARY: Presented herein are the copyrights, trademarks, and 
trade names recorded with U.S. Customs and Border Protection dur- 
ing the month of October 2006. The last notice was published in the 
CUSTOMS BULLETIN on July 5, 2006. 

Corrections or updates may be sent to: Department of Homeland 
Security, U.S. Customs and Border Protection, Office of Regulations 
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint 
Annex, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois Johnson, Para- 
legal, Intellectual Property Rights Branch, (202) 572-8710. 


Dated: November 11, 2006. 


GEORGE McCray, ESQ., 
Chief, 
Intellectual Property Rights Branch. 
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BUREAU OF CUSTOMS AND BORDER PROTECTION 


DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, November 22, 2006, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


Myles B. Harmon for SANDRA L. BELL, 
Executive Director, 


Regulations and Rulings Office of Trade. 


a I ec 
19 CFR PART 177 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF CERTAIN ACYRLIC FILAMENT TOW 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of revocation of a tariff classification ruling letter 
and revocation of treatment relating to the classification of certain 


acrylic filament tow. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103—182,107 Stat. 2057), this notice advises 
interested parties that U.S. Customs and Border Protection (CBP) is 
revoking one ruling letter relating to the tariff classification, under 
the Harmonized Tariff Schedule of the United States (HTSUS), of 
certain acrylic filament tow. Similarly, CBP is revoking any treat- 
ment previously accorded by it to substantially identical transac- 
tions. Notice proposing these actions and inviting comments on their 
correctness was published in the Customs Bulletin, Volume 40, Num- 
ber 41, on October 4, 2006. No comments were received in response 
to this notice. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after Feb- 
ruary 5, 2007. 
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FOR FURTHER INFORMATION CONTACT: Brian Barulich, 
Tariff Classification and Marking Branch, at (202) 572-8883. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are informed compliance and shared responsibility. 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, notice proposing 
to revoke New York Ruling Letter (NY) L84817 was published in the 
Customs Bulletin, Volume 40, Number 41, on October 4, 2006. No 
comments were received in response to this notice. As stated in the 
proposed notice, the revocation will cover any rulings on this mer- 
chandise which may exist but have not been specifically identified. 
CBP has undertaken reasonable efforts to search existing databases 
for rulings in addition to the one identified. No further rulings have 
been found. Any party who has received an interpretive ruling or de- 
cision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice 
should have advised CBP during this notice period. 

Similarly, pursuant to section 625(c)\(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved with substantially iden- 
tical transactions should have advised CBP during this notice pe- 
riod. An importer’s failure to advise CBP of substantially identical 
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transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective 
date of the final decision on this notice. 

In NY L84817, CBP classified what was described by the requestor 
of the ruling as “synthetic filament yarn (non-twisted)” in subhead- 
ing 5402.49.9040, HTSUS, which provides for: “Synthetic filament 
yarn (other than sewing thread), not put up for retail sale, including 
synthetic monofilament of less than 67 decitex: Other yarn, single, 
untwisted or with a twist not exceeding 50 turns/m: Other: Other, 
Monofilament; multifilament, untwisted or with twist of less than 5 
turns per meter: Other: Other.” As a result of the receipt of addi- 
tional information from the importer of the merchandise and our re- 
review of a sample of the merchandise, CBP now recognizes that the 
merchandise that is the subject of NY L84817 is not synthetic fila- 
ment yarn, but synthetic filament tow that is correctly classified in 
subheading 5501.30.0000, HTSUSA, which provides for: “Synthetic 
filament tow: Acrylic or modacrylic.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY L84817 and 
any other ruling not specifically identified that is contrary to the de- 
termination set forth in this notice to reflect the proper classification 
of the merchandise pursuant to the analysis set forth in Headquar- 
ters Ruling Letter (HQ) 968128, which is set forth as the attachment 
to this document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
CBP is revoking any treatment previously accorded by CBP to sub- 
stantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this action will become effec- 
tive 60 days after its publication in the Customs Bulletin. 


DATED: November 15, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachment 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968128 
November 15, 2006 
CLA-2 RR:CTF:TCM 968128 BtB 
CATEGORY: Classification 
TARIFF NO.: 5501.30.0000 
EUGENE RICCI 
PIER INTERNATIONAL 
61 Broadway 
Suite 1115 
New York, NY 10006 


Re: Classification of acrylic filament tow from Japan; revocation of NY 
L84817 


DEAR Mk. RICCI: 

On May 17, 2005, U.S. Customs and Border Protection (“CBP”) issued 
New York Ruling Letter (“NY”) L84817 to you, on behalf of Grafil, Inc. In NY 
L84817, CBP classified what you described in your request as “synthetic 
filament yarn (non-twisted)” in subheading 5402.49.9040, Harmonized Tariff 
Schedule of the United States Annotated (““HTSUSA”), which provides for: 
“Synthetic filament yarn (other than sewing thread), not put up for retail 
sale, including synthetic monofilament of less than 67 decitex: Other yarn, 
single, untwisted or with a twist not exceeding 50 turns/m: Other: Other, 
Monofilament; multifilament, untwisted or with twist of less than 5 turns 
per meter: Other: Other.” You brought to our attention on November 13, 
2006, that the article classified in NY L84817 is identified by Grafil, Inc. as 
Product No. “AH24H” and we reference that product number here for clarity. 

We have recently recognized that the merchandise that is the subject of 
NY L84817 is not synthetic filament yarn, but synthetic filament tow. Con- 
sequently, this ruling, Headquarters Ruling (“HQ”) 968128, revokes NY 
L84817 and provides the correct classification of the synthetic filament tow 
at issue. 

We note that CBP issued a separate ruling (NY L89976) directly to Grafil, 
Inc. on January 27, 2006, on the classification of acrylic filament tow. We be- 
lieve that the tow that is the subject of NY L89976 is identical to the tow 
that is the subject of NY L84817 and, in turn, this ruling letter. The holding 
of this ruling letter corresponds with the holding of NY L89976. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY L84817 was 
published in the Customs Bulletin, Volume 40, Number 41, on October 4, 
2006. CBP received no comments during the notice and comment period that 
closed on November 3, 2006. 


FACTS: 
NY L84817 provides the following very limited details about the merchan- 
dise at issue: 


You have submitted a sample of acrylic monofilament yarn. You state 
that it will not be put up for retail sale but will be used in the produc- 
tion of carbon fiber for use in such products as fishing rods and tennis 
rackets. 
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After issuance of NY L84817, CBP retained the sample noted in the quota- 
tion above. During the preparation of NY L89976, Grafil, Inc. provided the 
following additional information to CBP regarding the merchandise at issue 
(referred to below as “tow”): 


... the tow exceeds 2 meters in length (it is greater than 50,000 
meters); it has fewer than 5 twists per meter (it is not twisted); it mea- 
sures less than 67 decitex per filament (each filament is between 1.0 
and 1.3 decitex); the tow cannot be stretched by more than twice its 
length (it cannot be stretched to more than 10% of its length); and the 
total measurement of the sample tow is more than 20,000 decitex (the 
total is between 24,000 and 31,000). 


Additionally, Grafil, Inc. informed us that the tow at issue would not be re- 
sold in this [tow] form, but would be carbonized to form carbon fiber, which 
would then be used in products such as golf club shafts, bows and arrows, 
bicycle frames, and aerospace applications. We also note that the tow at is- 
sue consists of parallel filaments of uniform length equal to the length of the 
tow. The tow is made in Japan. 

As a result of the additional information from Grafil, Inc. (obtained after 
the issuance of NY L84817) and our recent re-review of the sample, it is now 
clear that the merchandise at issue was incorrectly classified in NY L84817. 


ISSUE: 
What is the classification of the article at issue? 


LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (“GRI”). GRI 1 provides, in part, that classification 
decisions are to be “determined according to the terms of the headings and 
any relative section or chapter notes.” If the goods cannot be classified solely 


on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI may then be applied, in order. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (“EN”) constitute the official interpretation of the Harmonized System 
at the international level (for the 4 digit headings and the 6 digit subhead- 
ings) and facilitate classification under the HTSUSA by offering guidance in 
understanding the scope of the headings and GRI. While neither legally 
binding nor dispositive of classification issues, the EN provide commentary 
on the scope of each heading of the HTSUSA and are generally indicative of 
the proper interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 
35127-28 (Aug. 23, 1989). 


Note 1 to Chapter 55, HTSUSA, states that 


Headings 5501 and 5502 apply only to man-made filament tow, consist- 
ing of parallel filaments of a uniform length equal to the length of the 
tow, meeting the following specifications: 


(a) Length of tow exceeding 2 m; 

(b) Twist less than 5 turns per meter; 

(c) Measuring per filament less than 67 decitex; 

(d) Synthetic filament tow only: the tow must be drawn, that is to say, 
be incapable of being stretched by more than 100 percent of its 
length; and 

(e) Total measurement of tow more than 20,000 decitex. 





52 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 50, DECEMBER 6, 2006 


The article at issue consists of parallel filaments of uniform length equal 
to the length of the tow. The article also satisfies the other requirements of 
Note 1 to Chapter 55, HTSUSA, listed above. As a result, we find that the 
article is provided for by heading 5501, HTSUSA, which provides for syn- 
thetic filament tow, and was incorrectly classified as synthetic filament yarn 
in NY L84817. As the tow at issue is acrylic, it is specifically provided for by 
5501.30.0000, HTSUSA, which provides for: “Synthetic filament tow: Acrylic 
or modacrylic.” 


HOLDING: 

The article at issue is classified in subheading 5501.30.0000, HTSUSA, 
which provides for: “Synthetic filament tow: Acrylic or modacrylic.” The ap- 
plicable column one (general) duty rate for the merchandise under the 2006 
HTSUSA is 7.5% ad valorem. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUSA and the accompanying duty rates are 
provided on the world wide web at www.usitc.gov. 


EFFECT ON OTHER RULINGS: 

NY L84817, dated May 17, 2005, is hereby revoked. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 
days after its publication in the Customs Bulletin. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 











Decisions of the United States 
Court of International Trade 


Slip Op. 06-169 


FORMER EMPLOYEES OF ELECTRONIC DATA SYSTEMS CORP., Plain- 
tiffs, v. UNITED STATES SECRETARY OF LABOR, Defendant. 


Court No. 03-00373 
Before: Barzilay, Judge 


MEMORANDUM ORDER 


[Plaintiffs’ application for attorney fees and other expenses pursuant to the Equal 
Access to Justice Act is denied.] 


Decided: November 16, 2006 


Yormick & Associates Co., L.P.A. (Jon P. Yormick) for Plaintiffs. 

Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director; (Patricia M. 
McCarthy), Assistant Director; (Michael D. Panzera), Trial Attorney, United States 
Department of Justice, Civil Division, Commercial Litigation Branch; Stephen Jones, 
Office of the Solicitor, United States Department of Labor, of counsel, for Defendant. 


BARZILAY, Judge: The issue in this case is whether Plaintiffs, 
Former Employees of Electronic Data Systems Corporation, qualify 
for attorney fees and other expenses pursuant to the Equal Access to 
Justice Act (“EAJA”). 28 U.S.C. § 2412. To be eligible for attorney 
fees under the Act, a plaintiff must be a “prevailing party.” See 
Buckhannon Bd. & Care Home, Inc. v. W. Va. Dep't of Health & H.R., 
532 U.S. 598, 603 (2001) (“Buckhannon”); see also Perez-Arellano v. 
Smith, 279 F.3d 791, 793 (9th Cir. 2002). Plaintiffs applied for attor- 
ney fees following this court’s affirmation of the Department of La- 
bor’s (“Labor”) remand determination, which certified them as eli- 
gible for TAA. See Former Employees of Elec. Data Sys. Corp. v. U.S. 
Sec’y of Labor, 30 CIT ___ , ____ , 427 F. Supp. 2d 1359, 1360 (2006) 
(“EDS III”); see also Electronic Data Systems Corporation, I Solu- 
tions Center, Fairborn, Ohio; Notice of Revised Determination on Re- 
mand, 71 Fed. Reg. 18,355—02, 18,357 (Dep’t Labor Apr. 11, 2006) 
(“Revised Determination on Remand”). Since Plaintiffs do not qualify 
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as “prevailing parties,” they cannot recover attorney fees and other 
expenses. 


I. Procedural History 


On February 5, 2003, Labor denied Plaintiffs’ petition for TAA ben- 
efits because the facilities where Plaintiffs worked did not produce 
“articles” under Section 222 of the Trade Act of 1974, 19 U.S.C. 
§ 2272(a) (2000). See Notice of Determinations Regarding Eligibility 
to Apply for Worker Adjustment Assistance and NAFTA Transitional 
Adjustment Assistance, 67 Fed. Reg. 64,922—01 (Dep’t Labor Oct. 22, 
2002); see also Notice of Determinations Regarding Eligibility to Ap- 
ply for Worker Adjustment Assistance and NAFTA Transitional Ad- 
justment Assistance, 68 Fed. Reg. 6210-01, 6211 (Dep’t Labor Feb. 6, 
2003). Specifically, Labor determined that Plaintiffs’ production and 
distribution of software (an intangible good) through a non-physical 
medium amounted to a service, not an “article.” See Electronic Data 
Systems Corporation, I Solutions Center, Fairborn, OH; Notice of 
Negative Determination Regarding Application for Reconsideration, 
68 Fed. Reg. 20,180—01 (Dep’t Labor Apr. 24, 2003). 

After Labor’s denial, Plaintiffs sought review in this Court. On De- 
cember 1, 2004, the court remanded the case to Labor to further ex- 
plain its rationale for denying Plaintiffs TAA benefits. See Former 
Employees of Elec. Data Sys. Corp. v. U.S. Sec’y of Labor, 28 CIT 
__,___., 350 F. Supp. 2d 1282, 1293 (2004) (“EDS I”). Labor con- 
ducted an investigation into the nature of EDS’ work and again con- 
cluded that Plaintiffs did not produce “articles.” See Electronic Data 
Systems Corporation, I Solutions Center, Fairborn, OH, Notice of 
Negative Determination on Remand, 70 Fed. Reg. 6730-01, 6732 
(Dep’t Labor Feb. 8, 2005). Upon review of Labor’s negative determi- 
nation, the court remanded the case again and instructed Labor to 
further investigate the nature of EDS’ work and “provide a reasoned 
explanation ... why software not sold to the client on a physical 
medium ...is not an article.” See Former Employees of Elec. Data 
Sys. Corp. v. U.S. Sec’y of Labor, 29 CIT ___ , ____ , 408 F. Supp. 2d 
1338, 1347-48 (2005) (“EDS IT”). 

During the second remand, Labor changed its policy to reflect a 
ruling in a separate TAA case before this Court, which held that “La- 
bor’s determination that software code must be tangible to be an ar- 
ticle under the Trade Act is not in accordance with law.” Former Em- 
ployees of Computer Scis. Corp. v. U.S. Sec’y of Labor, 30 CIT __., 
___., 414 F. Supp. 2d 1334, 1343 (2006) (“Computer Science”). La- 
bor’s new policy treated software and other intangible goods not em- 
bodied in a physical medium as “articles,” regardless of their method 
of transfer. See Revised Determination on Remand, 71 Fed. Reg. at 
18,356. Consequently, Labor certified Plaintiffs as eligible for TAA 
benefits, id. at 18,357, and the court affirmed this determination. 
See EDS III, 427 F. Supp. 2d at 1360. 
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Within thirty days of that judgment, Plaintiffs filed this applica- 
tion for attorney fees under the EAJA. This Court has jurisdiction 
over this matter pursuant to 28 U.S.C. § 2412. 


II. Standard of Review 
The Equal Access to Justice Act mandates that 


a court shall award to a prevailing party other than the United 
States fees and other expenses... incurred by that party in 
any civil action ... brought by or against the United States in 
any court having jurisdiction of that action, unless the court 
finds that the position of the United States was substantially 
justified or that special circumstances make an award unjust. 


28 U.S.C. § 2412(d)(1)(A). Thus, the court must award attorney fees 
under the Act if the moving party satisfies four criteria: “(i) the 
claimant [must be] a ‘prevailing party’; (ii) the government’s position 
[must] not [have been] substantially justified; (iii) no ‘special circum- 
stances [must] make an award unjust’; and (iv) the fee application 
[must be] timely submitted and supported by an itemized state- 
ment.” Libas, Lid. v. United States, 314 F.3d 1362, 1365 (Fed. Cir. 
2003) (quoting 28 U.S.C. § 2412(d)(1)(A)-(B)). If the movant cannot 
satisfy each criterion, its application must fail. 


III. Discussion 
A. “Prevailing Parties” Under the EAJA 


To qualify as a “prevailing party” for the purpose of collecting at- 
torney fees under the EAJA, the Supreme Court requires a moving 
party to have either “received a judgment on the merits, or obtained 
a court-ordered consent decree.” Buckhannon, 532 U.S. at 605 (inter- 
nal citation omitted). The Court expressly rejected the “catalyst 
theory” of recovery, which allows a plaintiff to prevail when the de- 
fendant voluntarily initiates a change in conduct. In other words, 
the Court was concerned that a plaintiff could prevail “where there 
is no judicially sanctioned change in the legal relationship of the par- 
ties.” Id. The Court wanted to preclude the possibility that a “plain- 
tiff could recover attorney’s fees if it established that the ‘complaint 
had sufficient merit to withstand a motion to dismiss for lack of ju- 
risdiction or failure to state a claim on which relief may be 
granted.’ ” Jd. (citation omitted). Permitting a plaintiff to prevail un- 
der the “catalyst theory” would therefore encourage favorable EAJA 
judgments on claims with insufficient legal merit. Jd. 

Accordingly, there must be some form of judicial action that arises 
from the merits of the case at bar and compels a defendant to change 
its conduct toward the plaintiff. Intervening events that change the 
law during judicial proceedings do not amount to a judgment on the 
merits. See id. at 600-02; see also Former Employees of IBM Corp., 
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Global Servs. Div. v. U.S. Sec’y of Labor, 30 CIT ___, Slip Op. 
06-146 (Oct. 3, 2006) (not reported in Fed. Supp.). In Buckhannon, a 
statute enacted during a court proceeding which changed the appli- 
cable law and granted plaintiffs their desired relief was insufficient 
to bestow “prevailing party” status. See Buckhannon, 532 U.S. at 
600-02. The Court explained that “[a] defendant’s voluntary change 
in conduct, although perhaps accomplishing what the plaintiff 
sought to achieve by the lawsuit, lacks the necessary judicial impri- 
matur on the change.” Id. at 605. 

These principles also apply to administrative proceedings. When a 
court retains jurisdiction over a remand proceeding, and the plain- 
tiffs status as a “prevailing party” depends on the “successful 
completion of the remand proceeding before the [agency,] .... [the 
proceeding] should be considered part and parcel of the [judicial] ac- 
tion for which fees may be awarded.” Sullivan v. Hudson, 490 U.S. 
877, 887-88 (1989). However, in cases “where [the] administrative 
proceedings are intimately tied to the resolution of the judicial ac- 
tion,” a court ordered remand, in itself, does not impart “prevailing 
party” status to a plaintiff. Id. at 888; see Former Employees of 
Motorola Ceramic Prods. v. United States, 336 F.3d 1360, 1366 (Fed. 
Cir. 2003) (“Motorola”). To attain “prevailing party” status on re- 
mand requires the following: 


When there is a remand to the agency which remand grants re- 
lief on the merits sought by the plaintiff, and the trial court 
does not retain jurisdiction, the securing of the remand order is 
itself success on the merits. When there is such a remand, and 
the trial court retains jurisdiction, the claimant is a prevailing 
party only if it succeeds before the agency. 


Motorola, 336 F.3d at 1366. 
B. Plaintiffs Are Not “Prevailing Parties” Under Buckhannon 


In this case, the court retained jurisdiction during both remand 
proceedings. See EDS II, 408 F. Supp. 2d at 1347-48; EDS I, 350 F. 
Supp. 2d at 1293. Plaintiffs, however, did not prevail before Labor 
due to any action or event in the litigation it instituted. Although 
Plaintiffs ultimately received TAA benefits, the determination of 
whether to treat the production of software transferred through a 
non-physical medium as an “article” did not stem from an evaluation 
of their claims. Instead, Labor altered its position because of a legal 
ruling contrary to their existing policy. See Computer Science, 414 F. 
Supp. 2d at 1343. The Computer Science decision constituted an in- 
tervening event that prompted Labor to voluntarily update its policy. 
Since the Supreme Court rejected the “catalyst theory” of recovery, 
Plaintiffs do not qualify as “prevailing parties.” See Buckhannon, 
532 U.S. at 605; see also Perez-Arellano, 279 F.3d at 795. 
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Moreover, this court’s affirmation of Labor’s determination merely 
ended the remand proceedings. See EDS III, 427 F. Supp. 2d at 1360. 
Without a judgment in favor of Plaintiffs based on the merits of their 
claim, the judicial affirmation “lacks the necessary judicial imprima- 
tur.” Buckhannon, 532 U.S. at 605. Because Plaintiffs cannot achieve 
“prevailing party” status under Buckhannon, their claim for attorney 
fees fails. Plaintiffs’ motion is denied. 


SLIP OP. 06-170 
Before THE HONORABLE GREGORY W. CARMAN, JUDGE 


GERDAU AMERISTEEL CORPORATION, Plaintiff, v. UNITED STATES, De- 
fendant, and ICDAS CELIK ENERJITERSANE ve ULASIM SANYAI, A S, 
Defendant-Intervenor 


Court No 04—00608 


ORDER 


Upon consideration of Plaintiff s September 8, 2006 Motion for Re- 
hearing and the parties’ responses thereto, it is hereby 

ORDERED that Plaintiff’s Motion for Rehearing is denied. 

SO ORDERED. 


Slip Op. 06-171 


INDEPENDENT STEELWORKERS UNION, Plaintiff, v. UNITED STATES 
SECRETARY OF LABOR, Defendant. 


Before: Richard K. Eaton, Judge 
Court No. 04-00492 


OPINION AND ORDER 


[Plaintiff’s motion for judgment upon the agency record denied in part. Defendant’s 
motion to dismiss denied. Case remanded to United States Department of Labor to as- 
semble and submit administrative record.] 


Dated: November 17, 2006 


Stewart and Stewart (Terence P. Stewart, J. Daniel Stirk, and Sarah V. Stewart), for 
plaintiff. 

Peter D. Keisler, Assistant Attorney General, Civil Division, United States Depart- 
ment of Justice; David M. Cohen, Director, Civil Division, Commercial Litigation 
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Branch, United States Department of Justice; Patricia M. McCarthy, Assistant Direc- 
tor, International Trade Section, Civil Division, Commercial Litigation Branch, 
United States Department of Justice (Claudia Burke), for defendant. 


Eaton, Judge: This matter is before the court on plaintiff Indepen- 
dent Steelworkers Union’s (“plaintiff” or “ISU”) motion for judgment 
upon the agency record pursuant to USCIT Rule 56.1, and defendant 
United States’ (“defendant” or “United States”) motion on behalf of 
the United States Department of Labor (“Labor” or the “Depart- 
ment”) to dismiss Count IV of plaintiff’s complaint for lack of subject 
matter jurisdiction pursuant to USCIT Rule 12(b)(1). 

By its motion, plaintiff contests two actions taken by the Depart- 
ment. First, ISU disputes the Department’s denial, after reconsid- 
eration, of the petition filed by employees of Weirton Steel Corpora- 
tion (“Weirton”) for certification as eligible for Trade Adjustment 
Assistance (“TAA”) benefits beginning on April 24, 2004. See Weirton 
Steel Corporation, Weirton, West Virginia; Notice of Negative Deter- 
mination Regarding Application for Reconsideration, AR at 195 (July 
23, 2004) (“Reconsideration Denial”) (citations to “AR” refer to the 
Administrative Record); Weirton Steel Corporation, Weirton, West 
Virginia; Notice of Negative Determination Regarding Application 
for Reconsideration, 69 Fed. Reg. 47,184 (Dep’t Labor Aug. 4, 2004). 
Second, plaintiff takes issue with the Department’s denial of its re- 
quest to extend Weirton’s previously existing certification, which ex- 
pired on April 23, 2004. See Certification Regarding Eligibility to Ap- 
ply for Worker Adjustment Assistance, 67 Fed. Reg. 22,112 (Dep’t 
Labor May 2, 2002) (“2002 Certification”); Letter from the U.S. Dep’t 
of Labor to Mr. Terence P. Stewart (Sept. 24, 2004) (“Labor Letter”). 

By its motion, the United States argues that the Reconsideration 
Denial was fully justified by the law and facts and that the court 
lacks jurisdiction to hear Count IV of the complaint challenging La- 
bor’s denial of plaintiff’s request to extend the already existing TAA 
certification. For the following reasons, the court sustains the Recon- 
sideration Denial, denies defendant’s motion to dismiss Count IV of 
plaintiff's complaint and reserves judgment on plaintiff’s challenge 
to the Department’s denial of its request to extend the duration of 
the 2002 Certification until such time as Labor assembles and sub- 
mits the administrative record for the requested extension. 


BACKGROUND 


On July 16, 2001, Labor initiated a TAA certification investigation 
in response to a petition filed on behalf of workers at Weirton en- 
gaged in the production of hot and cold rolled coated carbon steel. 
See Pl.’s Mem. Supp. R. 56.1 Mot. J. Agency R. (“Pl.’s Mem.”) at 4—5. 
The Department’s investigation led it to conclude that increased im- 
ports of articles competitive with those produced by Weirton “con- 
tributed importantly to the decline in sales or production and to the 
total or partial separation of workers of Weirton Steel.” Jd. at 5. As a 
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result, on April 23, 2002, the Department certified as eligible for 
TAA benefits all workers at Weirton who became totally or partially 
separated from employment on or after July 3, 2000. See 2002 Certi- 
fication, 67 Fed. Reg. at 22,112. The 2002 Certification would remain 
in effect for two years from the date of certification, and thus expire 
on April 23, 2004. See 19 U.S.C. § 2291 (2000).' 

In May 2003, approximately one year prior to the expiration date 
of the 2002 Certification, Weirton filed for Chapter 11 bankruptcy. 
See Pl.’s Mem. at 7; see also Weirton Steel Voluntary Pet. Chapter 11 
Bankr., AR at 188. After the filing, but prior to the expiration of the 
2002 Certification, Weirton officials agreed to sell the company’s as- 
sets (but not the company itself) to International Steel Group 
(“ISG”). See Pl.’s Mem. at 8.’ 

As a result of the sale, Weirton retained some of its workers to 
maintain the plant and ensure a smooth transition of the facilities to 
the new owners. See Pl.’s Mem. at 8. Following execution of the sales 
agreement, both Weirton and ISU contacted the Department and 
asked that the 2002 Certification be extended beyond its April 23, 
2004 termination date so that the retained workers would be eligible 
to apply for TAA benefits upon being released.® See id. This request, 
which was made prior to the expiration of the 2002 Certification, 
was denied by the Department “as a matter of policy. . . .”* Id. (“The 


1 This provision provides, in pertinent part: 


Payment of a trade readjustment allowance shall be made to an adversely affected 
worker covered by a certification under subpart A of this part . . . if the following condi- 
tions are met: 


(1) Such worker’s total or partial separation before his application under this part oc- 
curred —... 


(B) before the expiration of the 2-year period beginning on the date on which the de- 
termination under section 2273 of this title was made. . . . 


19 U.S.C. § 2291(aX(1\B). 


2On April 22, 2004, just one day before the 2002 Certification was set to expire, the 
United States Bankruptcy Court for the Northern District of West Virginia approved the 
sale of Weirton’s assets to ISG, thus making it clear that the retained workers would not 
become separated from Weirton until after the 2002 Certification expired. See Order of 
Bankr. N.D. W.Va. of 4/22/04. 


3 Neither the date of the initial request for extension of the 2002 Certification nor the de- 
nial of that request can be determined from the record or the parties’ submitted briefs. As 
far as the court can determine, the date for both the request and denial was early 2004, 
sometime prior to March 9, 2004, the date on which the company filed its 2004 petition for 
certification. 


41t does not appear to the court that the Department has a policy to deny out-of-hand a 
petitioning group’s request to extend the duration of an existing certification. While ISU 
referenced two examples where the Department found reason to extend the duration of a 
previously existing certification, it is apparent that granting these extension requests is an 
often-engaged-in practice. See, e.g., O/Z Gedney Co., Div. of EGS Electrical Group, Ter- 
ryville, CT; Amended Certification Regarding Eligibility To Apply for Worker Adjustment 
Assistance, 69 Fed. Reg. 43,454 (Dep’t Labor July 20, 2004) (extending certification expira- 
tion by one year so as to include a worker retained to be engaged in activities related to the 
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ISU contacted the Department seeking to extend the expiration of 
the [2002 Certification], but was told by Labor that as a matter of 
policy, such extensions are not granted.”). As an alternative, the De- 
partment suggested that Weirton’s workers file a new TAA petition. 
See id. 

On March 9, 2004, Weirton followed Labor’s advice and filed a new 
petition with the Department in the hope of obtaining certification 
for the 300 retained workers.° See Pet. Trade Adjustment Assistance, 
AR at 2 (“2004 Petition”). In its petition, Weirton stated that it con- 
tinued to suffer the effects of increased steel imports made from late 
1997 through mid-2003. See id. Ex. B, AR at 6. 

Upon receipt of plaintiff’s petition, the Department conducted an 
investigation, but unlike in 2002, the Department issued a negative 
determination. See Negative Determination Regarding Eligibility To 
Apply for Worker Adjustment Assistance And Alternative Trade Ad- 
justment Assistance, AR at 101—02 (“2004 Determination”); Notice of 
Determinations Regarding Eligibility To Apply for Worker Adjust- 
ment Assistance, 69 Fed. Reg. 31,134, 31,135 (Dep't Labor June 2, 
2004). Labor based the denial on its conclusion that the Weirton 
workers failed to meet the statutory requirements for certification, 
specifically 19 U.S.C. § 2272(a)(2)(A)(iii) and § 2272(a)(2)(B)(i). See 


close-down process of a production firm); Wiegand Appliance Division, Emerson Electric 
Company, Vernon, AL; Amended Certification Regarding Eligibility To Apply for Worker Ad- 
justment Assistance, 68 Fed. Reg. 50,198 (Dep’t Labor Aug. 20, 2003) (extending certifica- 
tion expiration by five days so as to include workers completing tracking of previous orders 
to customers). 


5A petition “shall be filed by a group of workers for a certification of eligibility to apply 
for adjustment assistance or by their certified or recognized union or other duly authorized 
representative.” 29 C.F.R. § 90.11(a) (2004). The petition shall include: 


(1) the name(s), address(es), and telephone number(s) of the petitioner(s); 


(2) the name or a description of the group of workers on whose behalf the petition is 
filed’... .; 


(3) the name and address of the workers’ firm or appropriate subdivision thereof; 
(4) the name, address, telephone number, and title of an official of the firm; 


(5) the approximate date(s) on which the total or partial separation of a significant num- 
ber or proportion of the workers in the workers’ firm or subdivision began and continued, 
or threatened to begin, and the approximate number of workers affected by such actual 
or threatened total or partial separations; 


(6) a statement of reasons for believing that increases of like or directly competitive im- 
ports contributed importantly to total or partial separations and to the decline in the 
sales or production (or both) of the firm or subdivision; 


(7) a description of the articles produced by the workers’ firm or appropriate subdivision, 
the production or sales of which are adversely affected by increased imports, and a de- 
scription of the imported articles concerned. 


If available, the petition should also include information concerning the method of manu- 
facture, end uses, and wholesale or retail value of the domestic articles produced and the 
United States tariff provision under which the imported articles are classified. 


29 C.F.R. § 90.11(c)1)+(7). 
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Def.’s Resp. Pl.’s R. 56.1 Mot. J. Agency R. and Def.’s Mot. Dismiss 
(“Def.’s Resp.”) at 9-10. That is, the Department found that in- 
creased steel imports did not contribute importantly to the worker 
separations during the 2002-2003 investigatory period, and that 
steel imports had not led Weirton to shift its production to a foreign 
country. See id. at 10.° Based on its investigation, the Department 
concluded that Weirton’s sales had actually increased from 2003 to 
2004. See 2004 Determination, AR at 102. In addition, Labor found 
that, based on a survey of Weirton’s major customers regarding their 
purchases of the products at issue, “[m]lost respondents either did 
not import or reported declining imports.” 2004 Determination, AR 
at 102. 

On June 18, 2004, ISU timely filed its written request that the De- 
partment reconsider its denial of Weirton’s 2004 Petition. See Re- 
quest for Reconsideration of TA-W-—54,455: Former Employees of 
Weirton Steel Corporation (June 18, 2004), AR at 119 (“Reconsidera- 
tion Request”); 29 C.F.R. § 90.18(a).’ In its request, ISU claimed 
that the Department unreasonably failed to examine any evidence 
that related to events that occurred outside of the one-year represen- 
tative base period. See Reconsideration Request, AR at 122. For ISU, 
had the Department considered this evidence when reaching its final 
determination, it would have been compelled to conclude that in- 
creased imports led to Weirton’s decline, eventual bankruptcy and 
worker separation. See id. Put another way, ISU argued that consid- 
ering the evidence outside of the representative period would result 
in an affirmative determination and, thus, certification of the work- 
ers as eligible to apply for TAA benefits. ISU urged the Department, 
as a matter of policy, to extend the period of investigation because 
doing so would be “[iJn keeping with the remedial purpose of the 
statute, and the ability of the Department to deviate from its regula- 
tions and prior practice where good cause exists. .. .” Reconsidera- 
tion Request, AR at 129. 


6The Department, in accordance with its regulations, used the import data from the im- 
mediately preceding year to determine worker eligibility for certification in 2004. In deter- 
mining whether increased subject imports contributed importantly to the separation of the 
petitioning group, the regulations direct the Department to compare import data in what is 
referred to as the “representative base period.” 29 C.F.R. § 90.2. “The representative base 
period shall be one year consisting of the four quarters immediately preceding the date 
which is twelve months prior to the date of the petition.” Jd. 


7 The regulation provides, in pertinent part: 


(a) Determinations subject to reconsideration; time for filing. Any worker, group of 
workers, . . . or authorized representative of such worker or group, aggrieved by a deter- 
mination issued pursuant to the Act . . . may file an application for reconsideration of the 
determination. ... All applications must be in writing and must be filed no later than 
thirty (30) days after the notice of the determination has been published in the Federal 
Register. 


29 C.F.R. § 90.18(a). 
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On July 23, 2004, the Department published its determination de- 
nying plaintiff’s Reconsideration Request, stating that it “must con- 
form to the Trade Act and associated regulations,” which limit its re- 
view to evidence from the “relevant period of the current 
investigation.” Reconsideration Denial, AR at 197. Based on the evi- 
dence from the representative base period, Labor found that: (1) 
sales at Weirton increased from 2002 to 2003; and (2) imports did not 
contribute importantly to the layoffs of Weirton’s workers. See id., 
AR at 196. 

On September 14, 2004, having failed in its attempt to persuade 
the Department to reconsider the denial of Weirton’s 2004 Petition, 
ISU again asked Labor to amend the 2002 Certification to extend its 
coverage to May 18, 2004, three-and-a-half weeks beyond the estab- 
lished expiration date. See Letter from Mr. Terence P. Stewart to Mr. 
Timothy F. Sullivan, Director, Division of Trade Adjustment Assis- 
tance (Sept. 14, 2004) (“Stewart Letter”). As of May 18, 2004, ISG 
was the new owner of the plant. See id. at 2. As a result, ISU argued 
that Weirton could no longer be considered a producer of steel and, 
thus, all of its production employees were permanently separated 
from that date forward. See id. In support of its position, ISU cited 
two prior instances where Labor granted similar requests. See id. at 
3. Nevertheless, on September 24, 2004, the Department denied 
ISU’s request to extend the duration of the 2002 Certification be- 
cause: (1) Weirton was a steel producer; (2) the scenario presented 
was dissimilar to those in which amendments had previously been 
granted because, in this case, production at the plant continued 
whereas in the other instances, workers were retained in decommis- 
sioning the plant; and (3) as Labor indicated in its earlier determina- 
tions relating to Weirton’s workers, increased steel imports simply 
were not a cause of the workers’ separation from the company. See 
Labor Letter. 

Plaintiff now challenges Labor’s denial of its reconsideration and 
amendment requests. Jurisdiction over both the denied petition for 
TAA eligibility and the denied request for an amendment lies with 
28 U.S.C. § 1581(d)(1) (2000) and 19 U.S.C. § 2395(c) or in the alter- 
native, with respect to the denied request for an amendment, 28 
U.S.C. § 1581(i)(4) provides a separate basis for jurisdiction.® 


8The court has exclusive jurisdiction over an action commenced to review “any final de- 
termination of the Secretary of Labor under [19 U.S.C. § 2273] with respect to the eligibil- 
ity of workers for adjustment assistance. . . .” 28 U.S.C. § 1581(d)\(1). A negative determina- 
tion on reconsideration “shall constitute a final determination for purposes of judicial 
review pursuant to...19 U.S.C. § 2395....” 29 C.F.R. 90.18(i). Specifically, the court 
“shall have jurisdiction to affirm the action of the Secretary of Labor . .. or to set such ac- 
tion aside, in whole or in part.” 19 U.S.C. § 2395(c). In addition, the United States Court of 
Appeals for the Federal Circuit has held that the court may exercise jurisdiction pursuant 
to 28 U.S.C. § 1581(i)(4), but stated that the provision “limits the court’s review to Labor’s 
administration and enforcement of Trade Act determinations under § 1581(d).” Former Em- 
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STANDARD OF REVIEW 


The court reviews the Department’s determination not to recon- 
sider its denial of plaintiff’s 2004 Petition for substantial evidence. 
Specifically, “[t]he findings of fact by the Secretary of Labor... if 
supported by substantial evidence, shall be conclusive; but the court, 
for good cause shown, may remand the case... to take further evi- 
dence, and [the] Secretary may thereupon make new or modified 
findings of fact and may modify his previous action... .” 19 U.S.C. 
§ 2395(b). “Substantial evidence is something more than a ‘mere 
scintilla,’ and must be enough reasonably to support a conclusion.” 
Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 405, 636 
F. Supp. 961, 966 (1986), aff'd, 810 F.2d 1137 (Fed. Cir. 1987) (cita- 
tions omitted). Good cause for remanding the Department’s determi- 
nation “exists if [its] chosen methodology is so marred that [its] find- 
ing is arbitrary or of such a nature that it could not be based on 
substantial evidence.” Former Employees of Linden Apparel Corp. v. 
United States, 13 CIT 467, 469, 715 F. Supp. 378, 381 (1989) (inter- 
nal citations and quotation marks omitted). Finally, the court’s re- 
view of the Department’s findings is confined to the administrative 
record. See 28 U.S.C. § 2640(c) (“In any civil action commenced in 
the Court of International Trade to review any final determination of 
the Secretary of Labor under [19 U.S.C. § 2273] ...the court shall 
review the matter as specified in [19 U.S.C. § 2395].”). 


DISCUSSION 
I. Plaintiff’s Motion 


A. Relevant Law 


Under the statutory scheme for determining group eligibility to 
apply for TAA benefits, petitioning workers must demonstrate to the 
Department that: 


(1) a significant number or proportion of the workers in such 
workers’ firm, or an appropriate subdivision of the firm, have 
become totally or partially separated, or are threatened to be- 
come totally or partially separated; and 


(2)(A)() the sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely; 


(ii) imports of articles like or directly competitive with articles 
produced by such firm or subdivision have increased; and 


(iii) the increase in imports described in clause (ii) contributed 
importantly to such workers’ separation or threat of separation 


ployees of Quality Fabricating, Inc. v. United States Sec’y of Labor, 448 F.3d 1351, 1355 
(Fed. Cir. 2006). 
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and to the decline in the sales or production of such firm or sub- 
division; or 

(B)(i) there has been a shift in production by such workers’ firm 
or subdivision to a foreign country of articles like or directly 
competitive with articles which are produced by such firm or 
subdivision; and 


(ii)(I) the country to which the workers’ firm has shifted produc- 
tion of the articles is a party to a free trade agreement with the 
United States; 


(II) the country to which the workers’ firm has shifted produc- 
tion of the articles is a beneficiary country under the Andean 
Trade Preference Act, African Growth and Opportunity Act, or 
the Caribbean Basin Economic Recovery Act; or 


(III) there has been or is likely to be an increase in imports of 
articles that are like or directly competitive with articles which 
are or were produced by such firm or subdivision. 


19 U.S.C. §§ 2272(a)(1),(2)(A) & (B); see also 19 U.S.C. § 2273(a) 
(“As soon as possible after the date on which a petition is filed under 
section 2271 of this title, ... the Secretary shall determine whether 
the petitioning group meets the requirements of section 2272... .”). 
For purposes of 19 U.S.C. § 2272(a)(2)(A)(iii), the petitioning work- 
ers need only demonstrate that the increase in imports is an impor- 
tant cause of the separation, “but not necessarily more important 


than any other cause.” 19 U.S.C. § 2272(c)(1). Satisfaction of 
§ 2272(a)(1) and (2)(A) or (2)(B) results in the issuance of a certifica- 
tion of eligibility. The certification must specify the date of worker 
separation. See 19 U.S.C. § 2273(a). 

Notably, Labor not only decides whether a group of workers is eli- 
gible for TAA benefits, but may also determine when the certification 
expires. See 19 U.S.C. § 2273(d) (permitting Labor to terminate cer- 
tification where “total or partial separations from [the] firm or subdi- 
vision are no longer attributable to the conditions specified in [19 
U.S.C. § 2272]... .”); see also 29 C.F.R. § 90.16(d)(2) (“When appli- 
cable, the certification shall specify the date(s) after which the total 
or partial separations of the petitioning group of workers .. . speci- 
fied in the certification are no longer attributable to the conditions 
set forth in paragraph (b) of this section.”); 29 C.F.R. § 90.17(f) 
(“Upon reaching a determination that the certification of eligibility 
should be continued, the certifying officer shall promptly publish in 
the Federal Register a summary of the determination with the rea- 
sons therefor.”). That is, where the Department does not specify a 
termination date at the time of certification, the statute and regula- 
tions anticipate a further investigation by which the Department 
may decide to terminate or continue the certification based on the 
circumstances. See 19 U.S.C. § 2273(d); 29 C.F.R. § 90.17(f). Absent 
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such circumstances, the period in which workers are certified to ap- 
ply for TAA benefits is statutorily limited to two years. See 19 U.S.C. 
§ 2291(a)(1)(B); see also Commc’ns Workers of Am., AFL-CIO v. 
United States Sec’y of Labor, 19 CIT 687, 690 (1995) (not published 
in the Federal Supplement). 


B. Plaintiff’s 2004 Petition for Certification 


Plaintiff first claims that the Department not only unreasonably 
denied Weirton’s 2004 Petition for certification, but compounded 
that unreasonableness by issuing a negative determination on plain- 
tiff’s request for reconsideration of the initial denial. Plaintiff raises 
two related arguments in support of its contention that the Depart- 
ment should be required to reconsider the negative determination 
and grant plaintiff’s 2004 Petition. First, it insists that the Depart- 
ment unreasonably declined to consider evidence of events that took 
place outside of the one-year representative base period. See Pl.’s 
Mem. at 13. Second, plaintiff asserts that the remedial purpose of 
the TAA statute required the Department to consider such factors as 
the “surges of imports from 1998-2002 [that] drove steel prices to 
unsustainable lows,” causing prices to collapse, even though those 
events took place outside of the representative base period. Id. at 
14. Thus, ISU claims that the effects from the same increased steel 
imports that the Department found contributed importantly to the 
separation of Weirton’s employees in 2002, continued to affect ad- 
versely workers beyond April 23, 2004. 

In addition, plaintiff argues that while the number of units sold by 
Weirton may have increased for some of its products, the units actu- 
ally produced by the company decreased for all but one item during 
the examined time period.'° See Pl.’s Mem. at 9; Reconsideration Re- 
quest, AR at 128. Plaintiff asserts that these factors coupled with 
previous determinations by Labor to extend the one-year representa- 
tive base period, demonstrate that Labor’s denial of plaintiff’s 2004 
Petition is unsupported by substantial evidence and not in accor- 
dance with law. 

Labor supports its determination by emphasizing that its denial of 
Weirton’s 2004 Petition was the result of its adherence to its regula- 
tions. That is, Labor found that the evidence from the representative 
base period failed to demonstrate that increased imports contributed 
importantly to the workers’ separation and, in turn, plaintiff failed 


9 According to ISU, the trade adjustment statutes are remedial in nature and should be 
administered with high regard to the interest of the workers. See Pl.’s Mem. at 13 (citing 
Former Employees of Elec. Data Sys. Corp. v. United States Sec’y of Labor, 28 CIT __., 
350 F. Supp. 2d 1282 (2004)). 

10 For instance, the record indicates that production totals dropped from 15,521 to 14,902 
(tons per year in thousands) from 2002 to 2003. See Reconsideration Request, Table I, AR at 
128. 
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to satisfy 19 U.S.C. § 2272(a)(2). See 2004 Determination, AR at 
100-03. Specifically, Labor maintains that during the one year prior 
to the filing of the petition on March 9, 2004, there were decreasing 
imports of “hot rolled carbon sheet, cold rolled carbon sheet, hot 
dipped galvanized sheet and strip, galvanized electrolytic carbon 
sheet and strip, and tin mill products (black plate, tin plate, tin 
free). ...” 2004 Determination, AR at 102; see also AR at 71-75. 
Likewise, the Department concluded that Weirton’s relevant sales 
increased over the same time frame.' See 2004 Determination, AR 
at 102. 

In response to plaintiff’s claim that the Department abused its 
discretion by not reviewing evidence outside of the representative 
base period, Labor contends that it acted reasonably by following the 
limitations imposed by the regulation. The regulation provides that 
“(t]he representative base period shall be one year consisting of the 
four quarters immediately preceding the date which is twelve 
months prior to the date of the petition.” 29 C.F.R. § 90.2. In Labor’s 
view, limiting its review to the time period prescribed by its regula- 
tions demonstrates that it acted in accordance with law. See Def.’s 
Resp. at 15; Reconsideration Denial, AR at 197. 

The Department’s adherence to the one-year representative period 
has previously been found to be reasonable. See Former Employees of 
Homestake Mining Co. v. Brock, 12 CIT 270, 272-73 (1988) (not pub- 
lished in the Federal Supplement) (“[T]his Court finds that the Sec- 
retary is permitted to confine the investigation to the year of separa- 
tion and the immediately preceding year in determining under [19 
U.S.C. § 2272(a)(2)(iii)] ... whether the imports found to be increas- 
ing ‘contributed importantly’ to the worker separations and to any 
decline in sales or production.”); see also Paden v. United States Dep’t 
of Labor, 562 F.2d 470, 473 (7th Cir. 1977) (holding that by “confin- 
ing consideration to imports during the year of separation and the 
immediately preceding year, the Secretary can focus on those im- 
ports which are most likely to affect employment in the year of sepa- 
ration while diminishing consideration of those factors which, while 
affecting employment, are not within the coverage of the act.”). 

It is well settled that “[w]hen a court reviews an agency’s construc- 
tion of the statute which it administers, . . . if the statute is silent or 
ambiguous with respect to the specific issue, the question for the 
court is whether the agency’s answer is based on a permissible con- 
struction of the statute.” Chevron U.S.A., Inc. v. Natural Res. Def. 


11 Although not providing the primary basis for its determination, Labor observed that a 
survey of Weirton’s major customers indicated that those customers decreased their reli- 
ance on imported steel during the examined time period. See Reconsideration Denial, AR at 
196. 
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Council, Inc., 467 U.S. 837, 842-43 (1984). While possibly not per- 
missible in all cases where workers have suffered injury from im- 
ports, in this case the regulation appears to be permissible. In the 
absence of specific statutory language, Labor determined that the 
one-year representative base period would best promote accurate de- 
terminations as to the effects of increased imports on worker separa- 
tion, and thereby advance the goal of ensuring that only those work- 
ers truly injured by competitive imports would be eligible to apply 
for TAA benefits. Under the facts of this case, plaintiff has not made 
a compelling argument that this interpretation of the TAA statute 
embodied in Labor’s regulations is unreasonable. This is particularly 
the case where, as shall be seen infra, there is an alternative way to 
address plaintiff’s complaints. Thus, the court finds that Labor’s de- 
cision to base its denial of plaintiff’s 2004 Petition and its denial of 
plaintiff's Reconsideration Request solely on evidence from the rep- 
resentative base period was reasonable and in accordance with law. 

Having found reasonable Labor’s decision to rely solely on evi- 
dence from the representative base period, the court now turns to 
the Department’s substantive finding. Where petitioning workers as- 
sert in a new petition that their present separation is caused by the 
same factors that led to a prior certification, the Department cannot 
rely upon its prior findings, but rather must engage in an indepen- 
dent analysis before granting a new certification. See Commce’ns 
Workers of America, 19 CIT at 691. 

Here, the Department found in its 2004 Determination that the 
requirements of § 2272(a)(2)(A) were not met. Labor concluded that 
the record demonstrated that: (1) Weirton’s sales increased abso- 
lutely; (2) imports of several articles directly competitive with those 
produced by Weirton did not increase; (3) increased imports did not 
contribute importantly to the separation of Weirton’s workers; (4) 
Weirton had not shifted steel production to a foreign country; and (5) 
there would not likely be an increase in steel imports that would af- 
fect adversely Weirton’s workers. See 2004 Determination, AR at 
102. While the court agrees with plaintiff that Labor is required to 
investigate whether “sales or production, or both” decreased and 
may not simply rely on an increase in sales in its analysis, the stat- 
ute is clear in its mandate that petitioning workers must satisfy all 
of the requirements of either § 2272(a)(2)(A) or (B) to be certified as 
eligible to apply for TAA benefits. Plaintiff does not argue that for 
the period reviewed, Labor unreasonably determined that its peti- 
tion failed to demonstrate that subject imports contributed impor- 
tantly to the workers’ separation. Thus, because the evidence sup- 
ports Labor’s conclusion that plaintiff did not satisfy the statutory 
requirements for certification, the court sustains Labor’s Reconsid- 
eration Denial. 
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C. Plaintiff's Request to Amend 2002 Certification 


ISU next challenges Labor’s denial of its September 14, 2004 re- 
quest to amend” the 2002 Certification to extend the expiration 
date by three-and-a-half weeks to cover those 300 workers retained 
to transfer the plant to ISG. Although Labor has extended the time 
period for a certification’s coverage of workers in other instances, the 
Department denied plaintiff’s request in part because “the situations 
addressed by the [prior] amendments... are not the same as the 
situation upon which plaintiff based its request... .” Def.’s Mot. 
Leave Resp. Pl.’s Supplemental Citations and Def.’s Resp. Supple- 
mental Citations (“Def.’s Resp. Supplemental Citations”) at 2. Spe- 
cifically, Labor stated that “the company was not closing, it was be- 
ing sold to a new owner who continued to operate the business and 
there was undisputed evidence that the company’s sales and produc- 
tion had increased since that last certification was issued.” Jd. 

With respect to plaintiff’s appeal to this court, however, Labor’s 
principal argument is that the court lacks subject matter jurisdiction 
to hear plaintiff’s challenge to its denial of the amendment request. 
Plaintiff asserts that the court has jurisdiction under 19 U.S.C. 
§ 2395(c) and 28 U.S.C. § 1581(d), or in the alternative, under 28 
U.S.C. § 1581(i)(4), the Court’s residual jurisdiction provision. 

In all cases, the court must, as a threshold matter, determine 
whether it has subject matter jurisdiction. See Grupo Dataflux v. At- 
las Global Group, L.P., 541 U.S. 567, 593 (2004) (“[Bly whatever 
route a case arrives in federal court, it is the obligation of 
both ...court and counsel to be alert to jurisdictional require- 
ments.”). The burden of establishing jurisdiction lies with the party 
seeking to invoke the court’s jurisdiction. See Cedars-Sinai Med. Ctr. 
v. Watkins, 11 F.3d 1573, 1583 (Fed. Cir. 1993). Neither party dis- 
putes that the court may hear claims challenging a final determina- 
tion of the Department that relates to the certification of a group of 
workers as eligible to apply for TAA benefits. See 28 U.S.C. 
§ 1581(d)(1) (“The Court of International Trade shall have exclusive 
jurisdiction of any civil action commenced to review . . . any final de- 
termination of the Secretary... under [19 U.S.C. § 2273] with re- 
spect to the eligibility of workers for adjustment assistance... .”). 

For plaintiff, “[t]he Department’s decision to deny [its] request for 
an amendment of the [2002 Certification] was a final determination 
of the Secretary of Labor under... 19 U.S.C. § 2273, with respect to 
the eligibility of workers for adjustment 


12The court refers to ISU’s request for an extension of time as an “amendment,” al- 
though that term is not used in the relevant statutes or regulations. Both Labor and this 
Court have used this term in describing previous requests to extend the time period for cer- 
tification. See, e.g., Former Employees of Motorola, Inc. v. United States Dep't of Labor, 27 
CIT ___, ___., Slip Op. 03-166 at 3 (Dec. 17, 2003) (not published in the Federal 
Supplement). 
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The letter from the Department to Terence P. Stewart, dated 
September 24, 2004, denying ISU’s request for an extension of 
the 2002 [Clertification’s expiration date constitutes a final 
agency action and there is no other adequate remedy in a court. 
In the letter, the Department provided two reasons for denying 
the ISU’s request. First, the Department noted that the two 
trade petition certifications referenced by the ISU in its request 
were distinguishable from Weirton’s situation because in those 
cases, workers were retained to assist with the plant closure af- 
ter production had ceased. That is not the case for workers at 
Weirton Steel. Second, the Department noted that it conducted 
a full and careful investigation in [the 2004 Determination] and 
issued negative determinations for the initial petition .. . and 
the subsequent application for reconsideration. Labor con- 
cluded that since the Department determined that workers of 
the firm were not adversely affected by increases in imports we 
are unable to comply with your request. 


Id. at 23 (internal alterations, citations and quotation marks omit- 
ted). In other words, plaintiff contends that for Labor to have con- 
cluded that an amendment to the 2002 Certification was not war- 
ranted, it (1) must have examined the evidence and concluded that 
the retention of workers for the purpose of shutting down a plant 
was somehow different from being retained until the plant is turned 
over to a new company; or (2) must necessarily have analyzed plain- 
tiff’s request under the criteria set forth in 19 U.S.C. § 2272. 

For its part, Labor first claims that jurisdiction is lacking because 
on its face “[a] decision denying an extension of time for the period 
covering a certification ...is not a determination that a petitioning 
group meets the requirements of 19 U.S.C. § 2272 and, therefore is 
not an appealable decision within the jurisdiction of this Court... .” 
Def.’s Resp. at 17 (internal quotation marks omitted).'* In other 
words, the Department understands the analysis involved in deter- 
mining whether to grant or deny a request for an extension of a cer- 
tification’s duration to be independent from that concerning a peti- 
tion for certification and hence not reviewable by the court. 

Read together, 19 U.S.C. § 2395(c) and 28 U.S.C. § 1581(d) grant 
the court jurisdiction over final determinations by the Department 
concerning the petition of a group of workers for certification as eli- 


13The Department asserts that the instant dispute is analogous to that presented to the 
United States Court of Appeals for the Federal Circuit in Mitsubishi Elec. of Am., Inc. v. 
United States, 44 F.3d 973, 976 (Fed. Cir. 1994). See Def.’s Resp. at 16-17. There, the Fed- 
eral Circuit held that this Court lacked subject matter jurisdiction over any contest of a 
Customs decision not relating to one of the specifically delineated matters in 19 U.S.C. 
§ 1514(a). The Department, therefore, argues that because review of a Labor determination 
denying a plaintiff's request to amend an existing TAA certification is not specifically listed 
in the statute as an action over which the court has jurisdiction, ISU’s cause of action 
should be dismissed. 
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gible to apply for TAA benefits. Thus, jurisdiction over plaintiff's 
claim challenging Labor’s denial of its request to amend the 2002 
Certification may be exercised if the denial is (1) a final determina- 
tion; and (2) regards the requirements for certification set forth in 19 
U.S.C. § 2272. 

The court finds that plaintiff established jurisdiction under 19 
U.S.C. § 2395(c) and 28 U.S.C. § 1581(d). First, the court recognizes 
that “final determination” is not defined by statute or regulation. 
However, the concept of finality as applied to agency determinations 
is readily understood as referring to an action where the “decision- 
making process has reached a stage where judicial review will not 
disrupt the orderly process of adjudication.” 5 Jacob A. Stein, Glenn 
A. Mitchell & Basil J. Mezines, Administrative Law § 48.03[1] at 41 
(2006); see also Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (“As a 
general matter, two conditions must be satisfied for agency action to 
be final: First, the action must mark the consummation of the agen- 
cy’s decisionmaking process, . . . [a]nd second, the action must be one 
by which rights or obligations have been determined, or from which 
legal consequences will flow.”) (internal citations and quotation 
marks omitted). Here, Labor issued its denial on September 24, 2004 
in the form of a letter addressed to plaintiff’s counsel. See Labor Let- 
ter. In the letter, the Department stated that the basis for its denial 
was its determination that “workers of the firm were not adversely 
affected by increases in imports” and suggested that “former workers 
of the firm . .. seek information on other programs administered by 
the Department. . . .” Jd. Despite the seeming informality of the De- 
partment’s determination, the denial was indeed final. See Natural 
Res. Def. Council, Inc. v. E.PA., 22 F.3d 1125, 1132-33 (D.C. Cir. 
1994) (“[T]he absence of a formal statement of the agency's 
position .. . is not dispositive: An agency may not, for example, avoid 
judicial review merely by choosing the form of a letter to express a 
definitive position on a general question of statutory interpreta- 
tion.”) (internal citations and quotation marks omitted). It is appar- 
ent that the Department engaged in a review of plaintiff’s request 
and denied the same with every intention of binding plaintiff and 
with no intention of revisiting the issue. Thus, the decision to deny 
plaintiff’s request constituted a final determination. 

Second, the court finds that Labor’s determination was at least in 
part based upon an analysis of the § 2272 criteria. Indeed, it is un- 
likely that a decision not to extend the duration of an existing TAA 
eligibility certification could be based on substantial evidence with- 
out evaluating whether the factors found in § 2272 are satisfied. 
This evaluation appears to have been one of the reasons Labor gave 
for its decision in its September 24, 2004 letter. Therefore, because 
the Department’s denial of ISU’s request to amend the 2002 Certifi- 
cation was a final determination relating to the § 2272 criteria, ju- 
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risdiction is had pursuant to 19 U.S.C. § 2395(c) and 28 U.S.C. 
§ 1581(d)(1). 

Should it be that the foregoing analysis does not provide a basis 
for jurisdiction, however, 28 U.S.C. § 1581(i)(4) provides an indepen- 
dent basis for hearing plaintiff’s case. Subsection 1581(i)(4) empow- 
ers the Court to hear complaints regarding an agency’s administra- 
tion and enforcement of the trade laws. See 28 U.S.C. § 1581(i)(4) 
(“[T]he [Court] shall have exclusive jurisdiction of any civil action 
commenced against the United States, its agencies, or its officers, 
that arises out of any law of the United States providing 
for... administration and enforcement with respect to the matters 
referred to in... subsections (a)—(h) of this section.”). As has been 
previously seen, 28 U.S.C. § 1581(d)(1) and 19 U.S.C. § 2395(c) give 
the Court authority to review any final determination of the Depart- 
ment regarding the eligibility of workers to apply for TAA benefits. 

It is clear that plaintiff's action seeking review of the Depart- 
ment’s denial of its amendment request is a challenge to the Depart- 
ment’s administration and enforcement of 19 U.S.C. §§ 2272 and 
2273. In denying plaintiff’s application to extend the 2002 Certifica- 
tion, the Department was clearly engaging in the administration 
and enforcement of that certification. Therefore, an independent ba- 
sis for jurisdiction over the instant matter is found under 28 U.S.C. 
§ 1581(i)(4). 

Labor next advances the argument that, should the court find it 
has jurisdiction over this matter, plaintiff’s action should neverthe- 
less be dismissed as having been untimely commenced. See Def.’s 


Resp. at 16. This position rests on Labor’s framing of plaintiff’s re- 
quest as one seeking reconsideration of the 2002 Certification deter- 
mination. According to 29 C.F.R. § 90.18(a) “[a]ll applications [for re- 
consideration] must be in writing and must be filed no later than 
thirty (30) days after the notice of the determination has been pub- 
lished in the Federal Register.” According to the Department: 


If ISU wanted to appeal Labor’s determination regarding the 
date the [2002] [Clertification expired, it should have done so 
within the time limit to appeal that decision. It did not do so. 
Therefore, ISU cannot now avoid the time limit for appealing 
that decision by submitting a request to amend the earlier deci- 
sion and then appealing the denial of the request to amend. 


Def.’s Resp. at 16. Thus, because plaintiff did not seek reconsidera- 
tion of the Department’s 2002 determination within thirty days of its 
issuance, Labor maintains that the court cannot hear plaintiff’s 
claim.'* 


141¢ is worth noting that although not cited as a basis for its denial of plaintiff’s request, 
the Department now contends that it has an established policy of dismissing these requests 
out-of-hand. See Def.’s Resp. Supplemental Citations at 2 (“It is these type(s] of amend- 
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The Department’s position is untenable. A request to amend an ex- 
isting certification based on changed circumstances is not the same 
as an application for reconsideration of an initial determination. An 
application for reconsideration seeks the correction of an error dis- 
coverable at the time the final determination is issued. The thirty- 
day period provided by 29 C.F.R. § 90.18(a) confirms that such error 
must be apparent or capable of being discovered at that time. The 
making of the application for reconsideration, therefore, is unlike a 
request for an amendment to an existing certification in that it is not 
contingent on a change of circumstances. The adoption of Labor’s po- 
sition would require a petitioning group of workers to predict within 
thirty days of publication of the determination what circumstances 
might exist as much as two years later. In the present case, the De- 
partment would have Weirton look ahead twenty-two months and 
determine whether certification should extend beyond the two-year 
statutory period. Thus, the court finds that a petitioning group’s re- 
quest to amend an existing certification as the result of a change in 
circumstances does not constitute an application for reconsideration 
as contemplated by 29 C.F.R. § 90.18(a). 

As a result of the foregoing, the court finds that it may properly 
exercise jurisdiction over plaintiff’s challenge to Labor’s determina- 
tion not to extend the 2002 Certification and that defendant’s other 
arguments are without merit. The court refrains from reaching the 
merits of this matter, however, until Labor has submitted the com- 
plete administrative record with respect to plaintiff’s amendment re- 
quest. 


CONCLUSION 


Based on the foregoing, it is hereby 

ORDERED that Labor’s determination denying plaintiff’s request 
for reconsideration of Labor’s denial of plaintiff's 2004 Petition is 
sustained; 

ORDERED that defendant’s motion to dismiss Count IV of plain- 
tiff’s complaint is denied; and it is further 

ORDERED that this matter is remanded to Labor with instruc- 
tions to assemble and submit to the court the administrative record 
regarding plaintiff’s amendment claim by December 18, 2006. 


ments that Labor later determined were not within its authority to issue and Labor has ad- 
vised defendant’s counsel that it has ceased issuing them.”). 
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OPINION 


Pogue, Judge: This is an action for judicial review of the deci- 
sion of the Department of Commerce (“Commerce”) in Pure Magne- 
sium and Alloy Magnesium From Canada, 70 Fed. Reg. 54,367 
(Dep’t Commerce Sept. 14, 2005)(final results of 2003 countervailing 
duty administrative reviews)(“2003 Final Results”). Plaintiff, 
Magnola Metallurgy, Inc. (“Magnola”), a Canadian producer of alloy 
magnesium, seeks to challenge Commerce’s imposition of 
countervailing duties (“CVD”) on its merchandise. More specifically, 
Magnola moves for judgment on the agency record pursuant to 
USCIT R. 56.2, asserting that Commerce’s imposition of duties was 
based on an incorrect finding that the Gouvernement du Quebec’s 
(“GDQ”) manpower training program provided a de facto specific 
subsidy to Magnola because of the “disproportionately large” amount 
of funds Magnola received from the program. 

For the reasons that follow, the court denies Magnola’s motion 
and, in accordance with USCIT R 56.2(b), grants judgment for the 
Defendant. 


Background 


Commerce imposed countervailing duties on pure and alloy mag- 
nesium from Canada in 1992. See Pure Magnesium and Alloy Mag- 
nesium from Canada, 57 Fed. Reg. 30,946, 30,948 (Dep’t Commerce 
July 13, 1992) (final affirmative countervailing duty determinations) 
(“1992 CVD Determination”). About a decade later, Magnola, as a 
new shipper, sought and received, review of its U.S. sales of alloy 
magnesium during calendar year 2001. See Alloy Magnesium from 
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Canada, 68 Fed. Reg. 4175 (Dep’t Commerce Jan. 28, 2003) (prelimi- 
nary results of countervailing duty new shipper review). In the final 
results of that new shipper review, Commerce concluded that the 
GDQ’s manpower training measure program (“MTM”) provided a de 
facto specific subsidy to Magnola, and reiterated its finding from the 
preliminary determination that: 


Because the grants Magnola received were disproportion- 
ately large when compared to other companies, we... 
find them de facto specific on a company basis under 
section 771(5A)(D)Gii)(III) of the Act [19 U.S.C. § 1677 
(5A)(D)Gii)IID]. In conducting our disproportionality analysis, 
for the years in which Magnola received grants, we calculated 
Magnola’s share of total MTM grants on a percentage basis and 
compared Magnola’s share to the percentage shares of all other 
MTM beneficiaries. In so doing, we found that Magnola re- 
ceived a disproportionate percentage of MTM benefits because, 
as the second largest recipient overall, its percentage share was 
nearly three times higher than the next highest recipient. Fur- 
thermore, Magnola’s grant was greater than the grants re- 
ceived by 99 percent of all the beneficiaries and over ninety 
times larger than the typical grant amount. Magnola’s grant 
was vastly larger than the typical grant, regardless of whether 
we included or excluded small-scale recipients from our analy- 
sis. In other words, were we to exclude small-scale recipients, 
Magnola still received a disproportionately large amount of 
subsidy. 


Memorandum from Susan H. Kuhbah, Acting Deputy Assistant Sec- 
retary Group I Import Administration, to Joseph A. Spetrini, Acting 
Assistant Secretary for Import Administration, Issues and Decision 
Memorandum for the Final Results of the Countervailing Duty New 
Shipper Review of Alloy Magnesium from Canada at 14, Dep’t of 
Commerce (April 21, 2003) available at http:/Aa.ita.doc.gov/frn/ 
summary/canada/ 03-10369-1.pdf; see also Final Results of Pure 
Magnesium from Canada, 68 Fed. Reg. 22,359 (Dep't Commerce Apr. 
28, 2003) (note of final results of countervailing duty new shipper re- 
view) (“New Shipper Review”).' 

Subsequently, pursuant to 19 U.S.C. § 1675(a), Magnola sought a 
“periodic” or “administrative”” review of the countervailing duty or- 


1Commerce’s determination, including the finding of a de facto specific subsidy to 
Magnola, was upheld upon appeal to a NAFTA panel. See Alloy Magnesium from Canada: 
Final Results of U.S. Department of Commerce Countervailing Duty New Shipper Review, 
Secretariat File No. USA—CDA-2003-1904-02, Article 1904 binational panel review 
pursuant to NAFTA (Sept. 9, 2005) available at http://www.nafta-sec-alena.org/app/ 
DocRepository/1/Dispute/english/NAFTA_Chapter_19/USA/Ua03020e.pdf. 


2 All references to the U.S.C. are to the 2000 edition. 
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der for the 2003 calendar year.* See Pure Magnesium and Alloy Mag- 
nesium from Canada, 70 Fed. Reg. 24,530, 24,530 (Dep’t Commerce 
May 10, 2005) (preliminary results of countervailing duty adminis- 
trative reviews) (“2003 Preliminary Results”). 

In conducting the 2003 administrative review of Magnola’s 
countervailing duties, Commerce made the following determination: 


In the New Shipper Review, the Department found that the 
MTM program assistance received by Magnola, constituted 
countervailable benefits within the meaning of section 771(5) of 
the Act. The assistance is a direct transfer of funds from the 
[GDQ] bestowing a benefit in the amount of the grants. We also 
found Magnola received a disproportionately large share of as- 
sistance under the MTM program and, on this basis, we found 
the grants to be limited to a specific enterprise or industry, or 
group of enterprises or industries, within the meaning of sec- 
tion 771(5A)(D)(iv) of the Act. 


2003 Preliminary Results, 70 Fed. Reg. at 24,532. 


It is the Department’s policy not to revisit specificity determi- 
nations absent the presentation of new facts or evidence (see, 
e.g., Pure and Alloy Magnesium From Canada: Final Results of 
the First (1992) Countervailing Duty Administrative Reviews, 
62 FR 13857 (March 24, 1997); Carbon Steel Wire Rod From 
Saudi Arabia; Final Results of Countervailing Duty Adminis- 
trative Review and Revocation of Countervailing Duty Order, 59 
FR 58814 (November 15, 1994)). In this review, no new facts or 


evidence has [sic] been presented which would lead us to ques- 
tion that determination. 


In proposing that the Department base a POR-specific de facto 
specificity finding on the amounts of benefits from non- 
recurring grants allocated to the POR, the respondent appears 
to be confusing the initial specificity determination based on 
the action of the granting authority and other circumstances at 
the time of bestowal with the allocation of the benefit over time. 


3The purpose of periodic or administrative review is to provide an opportunity to make 
adjustments to the duties provided for in AD/CVD orders, based on actual experience. “Un- 
like the systems of some other countries, the United States uses a ‘retrospective’ assess- 
ment system under which final liability for antidumping and countervailing duties is deter- 
mined after merchandise is imported.” 19 C.F.R. § 351.212 (2003). 


If Commerce finds that dumping or subsidization has occurred, and the ITC finds that 
dumping or subsidization causes, or threatens to cause, material injury to a domestic in- 
dustry, interested parties may, each year, upon the anniversary of the original findings, 
request a [periodic] review to adjust the dumping or countervailing duty in light of the 
importers’ actual then current conduct. 


Ontario Forest Indus. Ass’n v. United States, 30 CIT , , 444 F. Supp. 2d 1309, 
1311-12 (2006) (citing 19 U.S.C. § 1675). 
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These are two separate issues. We agree with the petitioner 
that once a determination has been made regarding whether a 
non-recurring subsidy was specific (or not) at the time of be- 
stowal, then that finding holds for the duration of the subsidy 
benefit barring any new facts or evidence pertaining to the cir- 
cumstances of the subsidy’s bestowal. In the original determi- 
nation, we considered each of the claims raised by Magnola; the 
bases of the original specificity determination are still valid. 
Since no new evidence has been presented which would cause 
us to revisit the original specificity determination, we continue 
to find assistance under the MTM Program to be specific and, 
therefore, countervailable. 


Memorandum from Barbara E. Tillman, Acting Deputy Assistant 
Secretary for Import Administration, to Joseph A. Spetrini, Acting 
Assistant Secretary for Import Administration, Issues and Decisiom 
Memorandum for the Final Results of the 2003 Administrative Re- 
views for the Countervailing Duty Orders of Pure Magnesium and AIl- 
loy Magnesium from Canada, at 14, Dep’t of Commerce (Sept. 7, 
2005) available at http://ia.ita.doc.gov/frn/summary/canada/E5-5018- 
l.pdf (“Sept. 7, 2005 Issues & Decision Mem.”); see also 2003 Final 
Results, 70 Fed. Reg. at 54,367.* 

In the action presently before the court, Magnola, as is its right, 
seeks judicial review, under 19 U.S.C. § 1516a(a)(2)(B)(iii), of the 
2003 Final Results. In such an action, the party seeking review of an 
agency determination may contest “any factual findings or legal con- 
clusions upon which the determination is based,” 19 U.S.C. 
§ 1516a(a)(2)(A), and “[t]he court shall hold unlawful any determi- 
nation, finding, or conclusion found . . . to be arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law... .” 19 
U.S.C. § 1516a(b)(1)(B). 

The court has jurisdiction under 28 U.S.C. § 1581(c). 


DISCUSSION 


The statute governing Commerce’s administrative reviews pro- 
vides, in relevant part, as follows: 


Administrative review of determinations 


(a) Periodic review of amount of duty 


4In the 2003 Final Results, Commerce adopted the Issues and Decision Memorandum, 
thereby incorporating it into its final determination: “All issues raised in the case and re- 
buttal briefs by parties to these administrative reviews are addressed in the September 7, 
2005, Issues and Decision Memorandum for the 2003 Countervailing Duty Administrative 
Reviews of Pure Magnesium and Alloy Magnesium from Canada (“Decision Memorandum”) 
to Joseph Spetrini, Acting Assistant Secretary for Import Administration, which is hereby 
adopted by this notice.” 2003 Final Results, 70 Fed. Reg. at 54,367. 
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(1) In general 


At least once during each 12-month period beginning on the 
anniversary of the date of publication of a countervailing duty 
order under this subtitle or under section 1303 of this title, an 
antidumping duty order under this subtitle or a finding under 
the Antidumping Act, 1921, or a notice of the suspension of an 
investigation, the administering authority, if a request for such 
a review has been received and after publication of notice of 
such review in the Federal Register, shall— 


(A) review and determine the amount of any net countervail- 
able subsidy... . 


19 U.S.C. § 1675. Thus the statute requires that Commerce, upon 
request, conduct an administrative review and determine the 
amount of Magnola’s subsidy. The statute does not, however, specify 
the precise process and scope of the proceedings necessary to deter- 
mine the amount of Magnola’s subsidy. However, as Congress has 
authorized agencies to do, Commerce filled the gap in the statute by 
promulgating regulations that outline the procedures required in an 
administrative review. See 5 U.S.C. § 301;° 19 CFR Part 351: 
Countervailing Duties (notice of proposed rulemaking and request 
for public comments) 62 Fed. Reg. 8818 (Dep't Commerce Feb. 26, 
1997). 

In relevant part, Subpart B of Commerce’s Regulations governing 
Antidumping and Countervailing Duty Procedures provides that: 
“(t]he procedures for reviews are similar to those followed in investi- 
gations.” 19 C.F.R. § 351.221(a).° With exceptions not applicable 
here, however, the regulations do not further specify the scope of the 
proceedings in the administrative review. Accordingly, in the pro- 
ceeding at issue here, Commerce was required to interpret its own 
regulation in deciding the scope of the particular administrative re- 
view at issue. 

In Magnola’s 2003 Countervailing Duty Administrative Review, 
Commerce determined the scope of the review by relying on “the De- 
partment’s policy not to revisit specificity determinations absent the 


5 This provision reads: 
The head of an Executive department or military department may prescribe regulations 
for the government of his department, the conduct of its employees, the distribution and 
performance of its business, and the custody, use, and preservation of its records, papers, 
and property. This section does not authorize withholding information from the public or 
limiting the availability of records to the public. 

5 U.S.C. § 301. 


6 All references to the Code of Federal Regulations are to the 2003 edition. 
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presentation of new facts or evidence.” Sept. 7, 2005 Issues & Deci- 
sion Mem. at 14. More specifically, Commerce implicitly interpreted 
its own regulation governing the review, 19 C.F.R. § 351.221, as not 
requiring Commerce to reopen the specificity determination absent 
the presentation of new facts or evidence.’ 

Defendant is therefore correct that the issue presented in this ac- 
tion is: 


[w]hether Commerce may decline to reopen the record of a 
closed new shipper review during a subsequent administrative 
review, to revisit a countervailability determination for a non- 
recurring subsidy, that was addressed during the new shipper 
review and subsequently sustained by a North American Free 
Trade Agreement (“NAFTA”) binational panel. 


Def.’s Resp. Magnola’s Mot. J. Admin. R. 2 (“Def.’s Resp.”). 

Accordingly, the court must determine whether the agency’s inter- 
pretation of its regulation to permit it to refrain from re-opening a 
specificity determination in a prior review, absent new evidence, is 
in accordance with law. 

As a general matter, courts will find an agency’s interpretation of 
its own regulations to accord with law unless that interpretation is 
unreasonable. Martin v. Occupational Safety & Health Review 
Comm'n, 499 U.S. 144, 150 (1991)(“[i]t is well established ‘that an 
agency’s construction of its own regulations is entitled to substantial 
deference.’”)(quoting Lyng v. Payne, 476 U.S. 926, 939 (1986)); 
Dofasco Inc. v. United States, 28 CIT __., ___, 326 F. Supp. 2d 
1340, 1350-51 (2004); see also Mittal Canada, Inc. v. United States, 
30 CIT ____, ___, Slip Op. 06-143 at 16-17 (Sept. 22, 2006) (dis- 
cussing the factors “affecting deference to agencies’ regulatory inter- 
pretations”). Here, the court cannot conclude that the agency’s policy 
resulting from Commerce’s interpretation of its regulation is unrea- 
sonable. 

First, in the absence of new facts or evidence, there is no reason 
for the court to believe that the agency’s prior determination, which 
was itself subject to appeal, would be inconsistent with the statutory 
objective of achieving accuracy in the calculation of antidumping and 
countervailing duty rates. Second, the agency’s policy serves the in- 
terest of efficiently using the agency’s resources. Cf. Barnhart v. 
Thomas, 540 U.S. 20, 28-29 (2003) (describing the size of the Social 


7Magnola does not claim that its submission relied on any new facts or evidence. See 
Sept 7, 2005 Issues & Decision Mem. at 14 (“In this review, no new facts or evidence has 
[sic] been presented which would lead us to question that determination”); Br. Supp 
Magnola Metallurgy Inc.’s Mot. J. Agency. R. 33-34 (“PI.’s Br.”) (failing to contest the asser- 
tion that no new facts had been presented during the review) 
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Security system and stating that “[t]he need for efficiency is self- 
evident” (quoting Heckler v. Campbell, 461 US 458, 461, n.2 (1983); 
see also Torrington Co. v. United States, 68 F. 3d 1347, 1351 (Fed. 
Cir. 1995) (“agencies with statutory enforcement responsibilities en- 
joy broad discretion in allocating investigative and enforcement re- 
sources”); Alberta Pork Producers’ Mktg. Bd. v. United States, 11 CIT 
563 (1987). Third, the regulation specifically provides that in a speci- 
fied other review the agency will, without requiring the submission 
of new evidence, affirmatively investigate changes in the subsidy 
programs made by the government of the affected country that af- 
fected the estimated countervailable subsidy. See, 19 C.FR. 
§ 351.221(c)(7).° This language would be unnecessary if the agency 
were mandated to investigate such potential changes, absent the 
submission of new facts or evidence, in every review. The agency’s 
policy is therefore consistent with commonly accepted canons of in- 
terpretation. See TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (The 
“cardinal principle of statutory construction” is that “a statute ought, 
upon the whole, to be so construed that, if it can be prevented, no 
clause, sentence, or word shall be superfluous, void or insignificant.”) 
(quoting Duncan v. Walker, 533 U.S. 167, 174 (2001); see also 
Hamdan v. Rumsfeld 126 S. Ct. 2749, 2765 (2006) (“A familiar prin- 
ciple of statutory construction ...is that a negative inference may 
be drawn from the exclusion of language from one statutory provi- 
sion that is included in other provisions of the same statute.”). 

In addition, “the ITA has a longstanding administrative practice of 


not reinvestigating a program determined not to be countervailable 
unless the petitioner presents new evidence justifying reconsidera- 


© That provision provides as follows: 


(7) Countervailing duty review at the direction of the President. In a countervailing duty 
review at the direction of the President under section 762 of the Act and § 351.220, the 
Secretary will: 


i) Include in the notice of initiation of the review a description of the merchandise, the 
period under review, and a summary of the available information which, if accurate, 
would support the imposition of countervailing duties; 


ii) Notify the Commission of the initiation of the review and the preliminary results of 
review, 


iii) Include in the preliminary results of review the countervailable subsidy, if any, 
during the period of review and a description of official changes in the subsidy pro- 
grams made by the government of the affected country that affect the estimated 
countervailable subsidy; and 

iv) Include in the final results of review the countervailable subsidy, if any, during the 
period of review and a description of official changes in the subsidy programs, made by 
the government of the affected country not later than the date of publication of the no- 
tice of preliminary results, that affect the estimated counteravailable subsidy. 


19 C_LF_R. § 351.221(cK7 
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tion of a prior finding.” PPG Indus., Inc. v. United States, 978 F.2d 
1232, 1242 (Fed. Cir. 1992). That practice has been upheld as rea- 
sonable by the Court of Appeals for the Federal Circuit. Jd. Because 
PPG Industries addresses programs determined not to be 
countervailable, it does not mandate approval of a rule against the 
reinvestigation of a program determined to be countervailable in the 
absence of new evidence; PPG Industries does, however, give support 
to the conclusion that such a reciprocal or inverse rule is reasonable, 
that is, that a finding of a de facto specific countervailable subsidy 
holds absent the presentation of new evidence. 

In the face of this authority, Magnola argues that its request for 
review of the 2003 Final Results does not constitute a request to re- 
open the New Shipper Review determination. Rather, Magnola 
claims, Commerce itself made a determination of countervailability 
in the 2003 Final Results by relying on the determination from the 
New Shipper Review. Magnola’s argument, however, is 
unpersuasive. See Reply Br. Supp. Magnola Metallurgy Inc.’s Mot. J. 
Agency R. 4 (“Pl.’s Reply Br.”)(“Commerce made a determination of 
countervailability, including a finding of de facto specificity, in the 
2003 administrative review.”). 

It is well-established law that the court reviewing an agency deci- 
sion “must judge the propriety of such [agency] action solely by the 
grounds invoked by the agency.” SEC v. Chenery Corp., 332 U.S. 194, 
196 (1947). Accordingly, Chenery requires that the agency’s stated 
finding or legal conclusion is that which we must review. Here, as 
noted above, the agency’s specific finding or legal conclusion, as a re- 
sult of its regulations and interpretation of its regulations, was that 
it is “the Department’s policy not to revisit specificity determinations 
absent the presentation of new facts or evidence.” Sept. 7, 2005 Is- 
sues & Decision Mem., at 14. When faced with no new evidence, 
Commerce was reasonable in finding that it would not review a 
specificity determination that it had previously made, and that had 
been reviewed and affirmed by a NAFTA panel. The statute upon 
which Plaintiff sues provides the same direction. See 19 U.S.C. 
§ 1516a(a)(2)(A)(review of determination available within thirty 
days of publication of countervailing duty order). Magnola cites no 
authority directing the court to do otherwise. 

In the absence of new evidence that would upset or change the 
specificity determination, Magnola avers that Commerce’s specificity 
determination during the period of review in question is unsup- 
ported by substantial evidence and not in accordance with law.? Pl.’s 


9 Though a change in facts warrants a reconsideration of a specificity determination, see 
Al Tech Specialty Corp. v. United States, 28 CIT ____ , ____ Slip Op. 04-114 at 57 (Sept. 8, 
2004) (“remand of repayment issue necessarily reopens the question of whether [the pro- 
gram] conferred a subsidy” therefore “Commerce will have the opportunity to reconsider its 
specificity determination, in light of its redetermination on the repayment issue... .”), a 
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Reply Br. 14. Magnola claims that Commerce must conduct a sepa- 
rate disproportionality analysis for the period of review. Id. Magnola 
argues that 19 U.S.C. § 1677(5A)(D)(iii)’® requires that the longev- 
ity of the MTM be considered, and by implication requires a separate 
finding of disproportionality for each period. Jd. While it is true that 
this provision does require the length of a program to be taken into 
account while considering de facto specificity, the means by which it 
is to be evaluated is left ambiguous, through the use of the phrase 
“taken into account.” As such, Commerce’s choice to make an initial 
specificity determination, at the bestowal of the grant, that considers 
and evaluates various factors with respect to whether or not a grant 
is specific, is a reasonable interpretation of how Commerce should 
take the length of a program into account. 

Furthermore, Commerce has determined that the best way to allo- 
cate the benefits of a countervailable subsidy is to do so over time. 
See Sept. 7, 2005 Issues & Decision Mem., at 14 (“respondent ap- 
pears to be confusing the initial specificity determination based on 
the action of the granting authority and other circumstances at the 
time of bestowal with the allocation of the benefit over time”). In so 
doing, Commerce is exercising its discretion as to how to calculate 
specificity for each period of review, in the absence of a specific statu- 
tory mandate. It is not the job of the court to upset a determination 
made based on Commerce’s reasonable exercise of its discretion. To 
the extent that Magnola is arguing that Commerce’s allocation 
methodology is unreasonable, Magnola has not demonstrated a legal 
basis for re-opening the determination. 


change in law could also necessitate such reconsideration, cf. AG der Dillinger Huttenwerke 
v. United States, 26 CIT 1091, 1103 (2002) (“Commerce was obligated to address whether 
the change in law cited by the German Producers has any impact on those programs.”). 
Here, the Plaintiff is also not alleging any change in law that would give rise to a revisita- 
tion of the specificity determination. 

10 This provision reads: 


Where there are reasons to believe that a subsidy may be specific as a matter of fact, the 
subsidy is specific if one or more of the following factors exist: 


(I) The actual recipients of the subsidy, whether considered on an enterprise or indus- 
try basis, are limited in number. 

(II) An enterprise or industry is a predominant user of the subsidy. 

(III) An enterprise or industry receives a disproportionately large amount of the sub- 
sidy. 

(IV) The manner in which the authority providing the subsidy has exercised discretion 
in the decision to grant the subsidy indicates that an enterprise or industry is favored 
over others. 

In evaluating the factors set forth in subclauses (1), (ID, (IID, and (IV), the administer- 
ing authority shall take into account the extent of diversification of economic activities 
within the jurisdiction of the authority providing the subsidy, and the length of time dur- 
ing which the subsidy program has been in operation. 


19 U.S.C. § 1677(5A)D\iii). 
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Conclusion 


Accordingly, the court concludes that it was appropriate for Com- 
merce, in the administrative review at issue here, to decline to re- 
open the record of a closed new shipper review, in order to revisit a 
countervailability determination for a nonrecurring subsidy that 
was addressed during the new shipper review and subsequently sus- 
tained by a North American Free Trade Agreement (“NAFTA”) bina- 
tional panel. Magnola’s motion is therefore denied, and judgment is 
entered for the defendant. 

SO ORDERED. 


Slip Op. 06 - 173 


FORMER EMPLOYEES OF FAIRCHILD SEMI-CONDUCTOR CORP., Plain- 
tiffs, v. UNITED STATES SECRETARY OF LABOR, Defendant. 


Court No. 06—00215 
Memorandum & Order 
{Motion for leave to proceed in forma pauperis denied.] 


Dated: November 21, 2006 


Robert R. Petruska, pro se. 

Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director, Patricia M. 
McCarthy, Assistant Director, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Jeffrey S. Pease); and Office of the Solicitor, U.S. Department of 
Labor (Vincent Costantino), of counsel, for the defendant. 


AQUILINO, Senior Judge: In this action, deemed commenced pur- 
suant to 28 U.S.C. §§ 1581(d)(1), 2631(d)(1) for judicial review of the 
Negative Determinations Regarding Eligibility To Apply for Worker 
Adjustment Assistance And Alternative Trade Adjustment Assistance 
of the Employment and Training Administration (“ETA”), U.S. De- 
partment of Labor, TA-W-—58,624 (Feb. 28, 2006), comes forth one 
Robert R. Petruska, pro se, designating himself “the key contact per- 
son for the Fairchild appealing group” of workers comprising the pu- 
tative plaintiff class and filing a form Motion For Leave to Proceed 
in Forma Pauperis. 

That form specifies that the motion is made pursuant to 28 U.S.C. 
§1915(a) for an order permitting prosecution of this action without 
prepayment of fees and costs or the giving of security therefor and 
also pursuant to 28 U.S.C. §1915(e) “for an order appointing counsel 
to serve without fee and to represent him in this action.” The form is 
accompanied by a form affidavit in support of the motion that sets 
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forth interrogatories to be answered by the affiant as to (1) present 
employment; (2) any income within the past twelve months from a 
business, profession or other form of self-employment, or in the form 
of rent payments, interest, dividends, or other source; (3) cash or 
checking or savings accounts; (4) ownership of real estate, stocks, 
bonds, notes, automobiles, or other valuable property; and (5) depen- 
dents. In this instance, affiant plaintiff Petruska has answered (1) 
and (5) in the negative and the other three questions in the affirma- 
tive, providing dollar amounts for unemployment compensation, in- 
terest, dividends, bank checking, money-market and savings ac- 
counts, stocks, and valuable personal property. 

Unfortunately, those figures do not add up to the relief requested. 
That is, this court has sought the guidance of other cases involving a 
similar request. In Former Employees of Gateway Country Stores 
LLC v. Chao, CIT No. 04—00588, Former Employees of Sonoco Prods. 
Co. v. U.S. Sec’y of Labor, CIT No. 02-—00579, and Former Employees 
of Tyco Elecs., Fiber Optics Div. v. U.S. Dep’t of Labor, CIT No. 02- 
00152, for example, leave to proceed in forma pauperis was granted 
— based upon reported, minimal assets nowhere near those of plain- 
tiff Petruska. In Mertz v. U.S. Customs Service, 14 CIT 679, 680, 746 
F.Supp. 1107, 1108 (1990), on the other hand, assets totaling ap- 
proximately $73,000.00 (with $58,000 of that value consisting of real 
property and an automobile), combined with an annual salary of ap- 
proximately $30,000, were held to “negate[ ] the degree of poverty or 
indigence necessary to proceed in forma pauperis.” Suffice it to state 
herein that the form affidavit in support of the motion at bar for 
leave to so proceed reports assets well in excess of the total value in 
Mertz, with a much greater percentage apparent liquid assets, albeit 
without any indicated salary at the time of its execution. 

Of course, the Mertz and other courts have pointed out that the 
underlying statute does not require a movant to prove destitution 
before the requested leave can be granted. E.g., Potnick v. Eastern 
State Hospital, 701 F.2d 243 (2d Cir. 1983). Nor does a movant have 
to be a “prisoner”, as defined in 28 U.S.C. §1915(h), although that 
status is and has been the primary focus of the statute. Moreover, 
contrary to the implication of the form motion, subsection 1915(e) 
only provides that a court “may request an attorney to represent any 
person unable to afford counsel”, not appoint a lawyer to serve with- 
out fee. 

In necessarily hereby denying pro se plaintiff Petruska’s Motion 
For Leave to Proceed in Forma Pauperis in the light of the foregoing, 
the court can confirm receipt for this kind of action of the nominal 
filing fee of $25 and also its commitment 


to review this appeal fairly . . . and reply in a timely ma[nnler 
as this [ETA] decision affects further participation in job train- 
ing and unemployment compensation opportunities|,] 
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to quote from his articulate, written submission on the precise na- 
ture of the plaintiff group of workers’ appeal. 

To this end, the plaintiffs may have until December 29, 2006 to 
present or re-present in writing their arguments in support of their 
requested relief on the merits. If there is any such additional written 
submission, the defendant may respond thereto on or before January 
26, 2007. 

So ordered. 














